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Bureau of Customs and 
Border Protection 


CBP Decisions 


(CBP Dec. 06-16) 
FOREIGN CURRENCIES 


DAILY RATES FOR COUNTRIES NOT ON QUARTERLY 
LIST FOR APRIL, 2006 


The Federal Reserve Bank of New York, pursuant to 31 U.S.C. 5151, 
has certified buying rates for the dates and foreign currencies shown be- 
low. The rates of exchange, based on these buying rates, are published 
for the information and use of Customs officers and others concerned 
pursuant to Part 159, Subpart C, Customs Regulations (19 CFR 159, 
Subpart C). 


Holiday(s): none 
European Union euro: 
, 2006 


, 2006... 
. 2000 ... 


April 
April 


Apri 


Apri 
Apri 


, 2006 . 

, 2006 

April 7, 2006 nee ote a 

April 8, 2006 1.210900 
April 9, 2006 eek 1.210900 
April 10, 2006...... is 1.209100 
April 11, 2006 .. ae SB awsie’ i xeaanen 1.212500 
April 12, 2006 .... ‘ 4 — 1.210700 
April 13, 2006 sitet aerartic kenanes 1.210700 
April 14, 2006 x ee 1.210600 
April 15, 2006 wees 1.210600 
April 16, 2006 Sea 1.210600 
April 17, 2006 .. poaeredans 5 side 1.226700 
April 18, 2006 .... piaida ahaaidelace 1.227400 
April 19, 2006 .... Sree aeered 1.234500 
April 20, 2006 fe 1.232600 
April 21, 2006... 4 1.234000 
April 22, 2006 1.234000 
April 23, 2006 ........... ate eater eae 1.234000 
April 24, 2006 . ore Ticenehees 1.237300 
April 25, 2006 caves wi dierekerce 1.241200 
April 26, 2006 .... 1.246400 


1 
2 
3 
April 4, 2006 
5 
6 
7 
8 
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FOREIGN CURRENCIES—Daily rates for Countries not on quarterly 
list for April 2006 (continued): 


European Union euro: (continued): 


April 27, 2006 1.252500 
April 28, 2006 1.262400 
April 29, 2006 1.262400 
April 30, 2006 1.262400 


South Korea won: 


April 1, 2006 setae 0.001029 
April 2, 2006 wy 0.001029 
April 3, 2006 0.001031 
April 4, Reais 0.001039 
April 5, 2006 0.001045 
April 6, 2006 $5 0.001049 
April 7, or 0.001050 
April 8, 2006 0.001050 
April 9, 2006 0.001050 
April 10, 2006 0.001049 
April 11, 2006 ee 0.001048 
April 12, 2006 ae 0.001041 
April 13, 2006 0.001040 
April 14, 2006 at 0.001044 
April 15, 2006 0.001044 
April 16, 2006 race 0.001044 
April 17, 2006 sted 0.001047 
April 18, 2006 0.001049 
April 19, 2006 0.001058 
April 20, 2006 0.001055 
April 21, 2006 fe 0.001055 
April 22, 2006 0.001055 
April 23, 2006 0.001055 
April 24, 2006 0.001064 
April 25, : 0.001058 
April 26, 2006 0.001057 
April 27, 2006 0.001059 
April 28, 2006 0.001061 
April 29, 2006 a 0.001061 
April 30, 2006 ree 0.001061 


Taiwan N.T. dollar: 


April 1, 2006 0.030845 
April 2, 2006 0.030845 
April 3, 2006 ; 0.030731 
April 4, 2006 aes 0.030845 
April 5, 2006 ... rr 0.030836 
April 6, 2006 ‘ 0.030979 
April 7, 0.030979 
April 8, 2006 ai 0.030979 
April 9, 2006 0.030979 
April 10, 2006 ; 0.030902 
April 11, 2006 0.030864 
April 12, 2006 0.030750 





BUREAU OF CUSTOMS AND BORDER PROTECTION 


FOREIGN CURRENCIES—Daily rates for Countries not on quarterly 
list for April 2006 (continued): 


Taiwan N.T. dollar: (continued): 


April 13, 0.030817 
April 14, 0.030788 
April 15, 0.030788 
April 16, 0.030788 
April 17, 2006 0.030845 
April 18, 2006 0.030826 
April 19, ae 0.030902 
April 20, 0.030960 
April 21, 0.030960 
April 22, 0.030960 
April 23, 2006 —e 0.030960 
April 24, 2006 0.031270 
April 25, 2006 ~ 0.031309 
April 26, 2006 - 0.031201 
April 27, 0.031338 
April 28, 2006 0.031348 
April 29, 2006 0.031348 
April 30, 0.031348 


Dated: May 1, 2006 
MARGARET T. BLOM, 
Acting Chief, 


Customs Information Exchange. 


(| RAR 
(CBP Dec. 06-17) 
FOREIGN CURRENCIES 


VARIANCES FROM QUARTERLY RATES FOR APRIL, 2006 


The following rates of exchange are based upon rates certified to the 
Secretary of the Treasury by the Federal Reserve Bank of New York, 
pursuant to 31 U.S.C. 5151, and reflect variances of 5 per centum or 
more from the quarterly rates published in CBP Decision 06-13 for the 
following countries. Therefore, as to entries covering merchandise ex- 
ported on the dates listed, whenever it is necessary for Customs pur- 
poses to convert such currency into currency of the United States, con- 
version shall be at the following rates. 


Holiday(s): none 
Australia dollar 
April 27, 2006 0.756400 
April 28, 2006 0.759300 


April! 29, 2006 0.759300 
April 30, 2006 0.759300 
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FOREIGN CURRENCIES—Variances from quarterly rates for April 
2006 (continued): 


Norway krone 


April 28, 2006 0.162219 
April 29, 2006 0.162219 
April 30, 2006 0.162219 


Sweden krona 


April 28, 2006 0.135908 
April 29, 2006 0.135908 
April 30, 2006 0.135908 


Dated: May 1, 2006 


MARGARET T. BLOM, 
Acting Chief, 


Customs Information Exchange. 


a 
(CBP Dec. 06-18) 
FOREIGN CURRENCIES 


DAILY RATES FOR COUNTRIES NOT ON QUARTERLY 
LIST FOR MAY, 2006 


The Federal Reserve Bank of New York, pursuant to 31 U.S.C. 5151, 
has certified buying rates for the dates and foreign currencies shown be- 
low. The rates of exchange, based on these buying rates, are published 
for the information and use of Customs officers and others concerned 
pursuant to Part 159, Subpart C, Customs Regulations (19 CFR 159, 
Subpart C). 


Holiday(s): May 29, 2006 
European Union euro: 


May 1, 2006 
May 2, 2006 
May 3, 2006 
May 4, 2006 
May 5, 2006 
May 6, 2006 
May 7, 2006 
May 8, 2006 
May 9, 2006 
May 10, 2006 
May 11, 2006 
May 12, 2006 
May 13, 2006 


.260700 
.264400 
263900 
.268400 
.273300 
.273300 
.273300 
.272000 
.274700 
.279900 


fom fem emf fee fee fee fh fd fh fet feed 





BUREAU OF CUSTOMS AND BORDER PROTECTION 


FOREIGN CURRENCIES—Daily rates for Countries not on quarterly 
list for May 2006 (continued): 


European Union euro: (continued): 


May 14, 20 
May 15, : 
May 16, ; 
May 17, 2 
May 18, < 
May 19, 2 
May 20, 2 
May 
May 
May 
May 
May 
May 
May 
May ; 
May 2 
May ; 
May : 


.288800 
.282600 
.281700 
.272200 
.279500 
.275000 
.275000 


—_ 


Do wo hw Ww NW WD bw 


wwrdhd b 
KP OODNIAARWN 
Sisk diced: iced hi Seek! foak eh Sie eh shank bed Gk cl ae 


South Korea won: 


May 1, Rtas 0.001061 
May 2, 2006 0.001064 
May 3, she 0.001071 
May 4, 2006 0.001065 
May 5, : , 0.001065 
May 6, 2006 sega eaters 0.001065 
May 7, : } ec 0.001065 
May 8, 2006 0.001078 
May 9, 2006 0.001073 
May 10, 2006 .. 0.001077 
May 11, 2006 encima 0.001069 
May 12, 2006 0.001072 
May 13, 2006 0.001072 
May 14, 2006 *i 0.001072 
May 15, 2006 ee aes 0.001060 
May 16, 2006 0.001058 
May 17, 2006 0.001067 
May 18, 2006 0.001057 
May 19, 2006 0.001057 
May 20, 2006 aa 0.001057 
May 21, 2006 .... 0.001057 
May 22, : ware 0.001051 
May 23, : eee 0.001059 
May 0.001054 
May 0.001054 
May 0.001058 
May 0.001058 
May 0.001058 


bo MS WS DW bd 
ID OV > 


2 ; 
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FOREIGN CURRENCIES—Daily rates for Countries not on quarterly 
list for May 2006 (continued): 


South Korea won: (continued): 


May 29, 2006 0.001058 
May 30, 2006 0.001058 
May 31, 2006 0.001058 


Taiwan N.T. dollar: 


May 1, 2006 0.031348 
May 2, 0.031526 
May 3, 2006 0.031676 
May 4, 2006 si 0.031616 
May 5, 2006 0.031646 
May 6, 2006 0.031646 
May 7, 2006 0.031646 
May 8, 2006 0.031928 
May 9, 2006 0.031756 
May 10, 2006 0.031969 
May 11, 2006 .... 0.031797 
May 12, 2006 0.031898 
May 13, 2006 0.031898 
May 14, 2006 0.031898 
May 15, 2006 0.031656 
May 16, 2006 aft 0.031496 
May 17, 2006 0.031716 
May 18, 2006 0.031407 
May 19, 2006 0.031358 
May 20, 2006 0.031358 
May 21, 2006 0.031358 
May 22, 2006 0.031124 
May 23, 2006 fs 0.031270 
May 24, 2006 0.031250 
May 25, 2006 0.031162 
May 26, 2006 3 0.031230 
May 27, 2006 i 0.031230 
May 28, 2006 0.031230 
May 29, 2006 . Bors 0.031230 
May 30, 2006 ....... 0.031162 
May 31, 0.031260 


Dated: June 1, 2006 


MARGARET T. BLOM, 
Acting Chief, 


Customs Information Exchange. 





BUREAU OF CUSTOMS AND BORDER PROTECTION 


(CBP Dec. 06-19) 
FOREIGN CURRENCIES 


VARIANCES FROM QUARTERLY RATES FOR MAY, 2006 


The following rates of exchange are based upon rates certified to the 
Secretary of the Treasury by the Federal Reserve Bank of New York, 
pursuant to 31 U.S.C. 5151, and reflect variances of 5 per centum or 
more from the quarterly rates published in CBP Decision 06-13 for the 
following countries. Therefore, as to entries covering merchandise ex- 
ported on the dates listed, whenever it is necessary for Customs pur- 
poses to convert such currency into currency of the United States, con- 
version shall be at the following rates. 


Holiday(s): May 29, 2006 


Australia dollar 


May 1, 0.760700 
May 2 0.763100 
May 3, 2006 .... 6.08. c cscs 0.771100 
May 4, 2006 ; 0.772600 
May 5 0.770700 
May 6, arared 0.770700 
May 7, 2006 -3 0.770700 
May 8, 2006 0.769700 
May 9, 2006 .... Ree Sa 0.772400 
May 10, 2006 eee ae 0.776300 
May 11, 2006 , i 0.778100 
May 12, 2006 ene 0.772800 
May 13, 2006 .... a Gaeta 0.772800 
May 14, 2006 ... : a 0.772800 
May 15, 2006 .......85. aeewia tes “alesse aera 0.762700 
Mey 16. 2006. ..... 2. ceca wate ute cane 0.765600 
May 17, 2006 ean ee 0.759400 
May 18, 2006 .... er 0.765200 
May 19, 2006 afinna Mev icts : 0.756900 
May 20, 2006 ears rae asc wiare a 0.756900 
May 21, 2006 ... Soraaua et tiatlatcaarli a este Yr 0.756900 
May 23, 2006 ... ee 0.754600 
May 25, 2006 ease eat Wee bE 0.758500 
May 26, 2006 ... pecalacs f 0.757700 
May 27, 2006 ..... ; ; 0.757700 
May 28, 2006 .. Wha ais eal Svs aur , 0.757700 
May 29, 2006 . ales , ; aes 0.757700 
May 30, 2006 .... ra 0.761900 


Brazil rez 


May 22, 2006............ seis bie eee 0.435294 
May 23, 2006.. adereias ; 0.443754 
May 24, 2006 ......... eran ataee 0.424088 
May 25, 2006 .... 0.432807 
May 26, 2006 rae 0.442870 
May 27, 2006 aa 0.442870 
May 28, 2006 0.442870 





8 CUSTOMS BULLETIN AND DECISIONS, VOL. 40, NO. 27, JUNE 28, 2006 


FOREIGN CURRENCIES—Variances from quarterly rates for May 2006 
(continued): 


Brazil real (continued): 


May 29, 2006 0.442870 
May 30, 2006 0.431965 
May 31, 2006 0.434650 


Canada dollar 


May 1, 0.898473 
May 2, 20 0.903424 
May 3, 2006 0.903179 
May 4 0.903669 
May 5, 2006 0.903261 
May 6, 2006 0.903261 
May 7 0.903261 
May 8, 0.899604 
May 9, 0.907276 
May 0.908678 
May 11, } 0.910001 
May 12, ‘ } care 0.902120 
May 13, : 0.902120 
May 14, < 0.902120 
May 16, : 0.899928 
May 17, 2 0.899604 
May 25, 2006 0.903179 
May 26, < } 0.903179 
May 27, 0.903179 
May 28, 0.903179 
May 29, 2006 0.903179 
May 30, 2006 0.909504 
May 31, 2006 0.906865 


Denmark krone 


May 10, 2006 0.171671 
May 11, 2006 .172342 
May 12, 2006 .172888 
May 13, 2006 .172888 
May 14, 2006 .172888 
May 15, 2006 .172064 
May 16, .171907 
May 18, < .171697 
May 22, .172334 
May 23, 172319 
May 25, 2006 0.171383 
May 30, 5 0.172554 
May 31, } 0.172123 


Japan yen 


May 8, 2006 0.008965 
May 9, 2006 0.008984 
May 10, 2006 0.009046 
May 11, 2006 0.009069 
May 12, 2006 0.009051 
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FOREIGN CURRENCIES—Variances from quarterly rates for May 2006 
(continued): 


Japan yen (continued): 


MR RE BINS vo as oon oe Fa ces en eo Rhesus 0.009051 
May 14, 2006 Pie. , 0.009051 
May 15, 2006 0.009074 
May 16, 2006 0.009085 
May 17, 2006... hia tae 0.009042 
May 18, 2006 0.009018 
May 19, 2006 0.008948 
May 20, 2006 0.008948 
May 21, 2006 0.008948 
May 22, 2006 0.008959 
May 23, 2006 ; 0.008981 
May 25, 2006 0.008935 


Norway krone 


May 1, 2006 Fitts 0.162227 
May 2, 2006 0.162721 
May 3, 2006.... 0.163225 
May 4, 2006 0.163452 
May 5, 0.163447 
Fa CHENIER 6's os oc a'v'n wines cichelngts clean tices mas 0.163447 
May 7, 2006 ats 0.163447 
May 8, 2006 0.163268 
May 9, 2006 0.163588 
May 10, 0.164712 
May 11, 2006 0.165931 
May 12, 2006 0.166273 
May 13, 2006 er 0.166273 
May 14, 2006 aarwt aaa oer 0.166273 
May 15, 2006 “4 0.164821 
May 16, 2006 0.163599 
May 17, 2006 saree ats 0.162861 
May 18, 2006........ 0.163843 
May 19, 2006 0.163738 
May 20, 2006 aarti 0.163738 
May 21, 2006 sire eibas 0.163738 
May 22, 2006 wanda aes 0.164142 
May 23, 2006 seagwaders 0.163908 
May 24, 2006 Pe Se; 0.163121 
May 25, 2006... ; 0.163452 
May 26, 2006 ee 0.162721 
May 27, 0.162721 
May 28, 2006 ha 0.162721 
May 29, ewe aat 0.162721 
May 30, 0.164517 
May 31, 0.164780 


South Africa rand 


May 18, 2006 0.154560 
May 19, 2006 0.153139 
May 20, 2006.... eee 0.153139 
May 21, 2006 0.153139 
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FOREIGN CURRENCIES—Variances from quarterly rates for May 2006 
(continued): 


South Africa rand (continued): 


May 22, 0.151378 
May 23, ‘ 0.154000 
May 24, 0.150670 
May 25, 2006 0.152637 
May 26, 0.153022 
May 27, 0.153022 
May 28, 0.153022 
May 29, 2006 0.153022 
May 30, 2006 0.152138 
May 31, 2006 0.149125 


Sweden krona 


May 1, 2006 0.135851 
May 3, 0.135811 
May 4, 2006 0.136177 
May 5, 2006 0.136694 
May 6, ; 0.136694 
May 7, 0.136694 
May 8, 5 0.136593 
May 9, ) 0.136983 
May } 0.137236 
May 11, 5 : 0.137255 
May 12, 0.137680 
May 13, ‘ 0.137680 
May 14, 0.137680 
May 15, 0.136709 
May 16, } 0.136411 
May 18, 0.136735 
May 19, . 0.136493 
May 20, 0.136493 
May 21, } ; 0.136493 
May 22, 5 0.137635 
May 23, 5 0.137817 
May 24, 0.136934 
May 25, 0.137274 
May 26, 5 0.137082 
May 27, 0.137082 
May 28, < 0.137082 
May 29, 5 0.137082 
May 30, 2006 0.138937 
May 31, 2006 0.138614 


Switzerland franc 


May 1, 2006 0.807363 
May 2, 2006 0.810045 
May 3, 2006 0.809651 
May 4, 2006 0.813206 
May 5, 2006 0.815860 
May 6, 2006 0.815860 
May 7, 2006 0.815860 
UD ics, Ee a sais tche, Ceeadlncia sacs «kan dolce tome ntes 0.814598 
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FOREIGN CURRENCIES—Variances from quarterly rates for May 2006 
(continued): 


Switzerland franc (continued): 


May 9, 2006 0.818130 
May 10, 2006 0.820614 
May 11, 2006. 0.826037 
May 12, 2006.. x 0.831947 
May 13, 2006 Te 0.831947 
May 14, 2006 0.831947 
May 15, 2006 0.827335 
May 16, 2006 Ss 0.825219 
May 17, 2006. 0.821153 
May 18, 2006.... 0.824878 
May 19, 2006 0.820883 
May 20, 2006 ee 0.820883 
May 21, 2006...... es aa 0.820883 
May 22, 2006 sats Sealine 0.829944 
May 23, 2006........ 0.827609 
May 24, 2006. Bias 0.820479 
May 25, 2006 0.820749 
May 26, 2006 ifs 0.815328 
May , BUUG - +... Bar 0.815328 
May 28, 2006 datas 0.815328 
May 29, 2006........ ee 0.815328 
May 30, 2006 pea 0.825764 
May 31, 2006 0.822436 


tH CO DO 


Nw Nw WH DW Nb 
ao : 


bdo Nw 
© 0 =] 


United Kingdom pound 


May 1, 2006...... as .828600 


l, 
May 2, 2006 tres sea .839700 


May 3, 2006 5 eae oN .844600 
May 4, 2006......... ae ; .848500 
May 5, 2006. da .858800 
May 6, 2006. wae .858800 
May 7, 2006.... .858800 
May 8, 2006. ag shan 1.858400 
May 9, 2006....... a datas 1.863200 
May 10, 2006...... ; elien 1.864800 
May 11, 2006... 1.884200 
May 12, 2006 wie 1.891100 
May 13, 2006 Se aetee 1.891100 
May 14, 2006....... ea stats 1.891100 
May 15, 2006. 1.883600 
May 16, 2006 bas ame 1.881900 
May 17, 2006....... 1.882000 
May 18, 2006..... ae acalaoare 1.887800 
May 19, 2006 Pete ey Beer, Walears 1.875500 
May 20, 2006. elas 1.875500 
May 21, 2006 ata ache aa 1.875500 
May 22, 2006...... : — 1.886100 
May 23, 2006 1.880900 
May 24, 2006 ahi 1.867800 
May 25, 2006.. ‘ 1.871900 
May 26, 2006 oe 1.856600 
May 27, 2006...... 1.856600 
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FOREIGN CURRENCIES—Variances from quarterly rates for May 2006 
(continued): 


United Kingdom pound (continued): 


May 28, 2006 1.856600 
May 29, 2006 1.856600 
May 30, 2006 1.882500 
May 31, 2006 1.873200 


Dated: June 1, 2006 


MARGARET T. BLOM, 
Acting Chief, 
Customs Information Exchange. 


General Notices 


PROPOSED COLLECTION; COMMENT REQUEST 
Application for Identification/Smart Card 


AGENCY: Bureau of Customs and Border Protection (CBP), De- 
partment of Homeland Security 


ACTION: Notice and request for comments. 


SUMMARY: As part of its continuing effort to reduce paperwork 
and respondent burden, CBP invites the general public and other 
Federal agencies to comment on an information collection require- 
ment concerning the Application for Identification/Smart Card. This 
request for comment is being made pursuant to the Paperwork Re- 
duction Act of 1995 (Public Law 104-13; 44 U.S.C. 3505(c)(2)). CBP 
is proposing that this information collection be extended with no 
change to the burden hours. This document is published to obtain 
comments form the public and affected agencies. This proposed in- 
formation collection was previously published in the Federal Regis- 
ter (71 FR 12385) on March 10, 2006, allowing for a 60-day comment 
period. This notice allows for an additional 30 days for public com- 
ments. This process is conducted in accordance with 5 CFR 1320.10. 


DATES: Written comments should be received on or before July 17, 
2006, to be assured of consideration. 


ADDRESS: Direct all written comments to Bureau of Customs and 
Border Protection, Information Services Group, Attn.: Tracey Den- 
ning, 1300 Pennsylvania Avenue, NW, Room 3.2C, Washington, D.C. 
20229. 
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FOR FURTHER INFORMATION CONTACT: Written comments 
and/or suggestions regarding the items contained in this notice, es- 
pecially the estimated public burden and associated response time, 
should be directed to the Office of Management and Budget Desk Of- 


ficer at Nathan.Lesser@omb.eop.gov. 


SUPPLEMENTARY INFORMATION: CBP invites the general 
public and other Federal agencies to comment on proposed and/or 
continuing information collections pursuant to the Paperwork Re- 
duction Act of 1995 (Public Law 104—13; 44 U.S.C. 3505(c)(2)). The 
comments should address: (a) whether the collection of information 
is necessary for the proper performance of the functions of the 
agency, including whether the information shall have practical util- 
ity; (b) the accuracy of the agency’s estimates of the burden of the 
collection of information; (c) ways to enhance the quality, utility, and 
clarity of the information to be collected; (d) ways to minimize the 
burden including the use of automated collection techniques or the 
use of other forms of information technology; and (e) estimates of 
capital or start-up costs and costs of operations, maintenance, and 
purchase of services to provide information. The comments that are 
submitted will be summarized and included in the CBP request for 
Office of Management and Budget (OMB) approval. All comments 
will become a matter of public record. In this document CBP is solic- 
iting comments concerning the following information collection: rel- 
evant 

Title: Application for Identification/Smart Card 

OMB Number: 1651-0008 

Form Number: CBP Form-3078 

Abstract: CBP Form 3078 is used by licensed Cartmen, Lighter- 
men, Warehousemen, brokerage firms, foreign trade zones, container 
station operators, their employees, and employees requiring access 
to CBP secure areas to apply for an identification card so that they 
may legally handle merchandise which is in CBP custody. 

Current Actions: There are no changes to the information collec- 
tion. This submission is being submitted to extend the expiration 
date. 

Type of Review: Extension (without change) 

Affected Public: Business or other for-profit institutions 

Estimated Number of Responses: 46,050 

Estimated Time Per Respondent: 13 minutes 

Estimated Total Annual Burden Hours: 9,962 

Estimated Total Annualized Cost on the Public: N/A 

Requests for additional information should be directed to Bureau 
of Customs and Border Protection, Attn.: Tracey Denning, 1300 
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Pennsylvania Avenue NW, Room 3.2C, Washington, D.C. 20229, Tel. 
(202) 344-1429. 


Dated: June 6, 2006 


TRACEY DENNING, 
Agency Clearance Officer, 
Information Services Group. 


{Published in the Federal Register, June 15, 2006 (71 FR 34635)| 
ee RD 


AGENCY INFORMATION COLLECTION ACTIVITIES: 
CREW MEMBER’S DECLARATION 


AGENCY: Bureau of Customs and Border Protection, Department 
of Homeland Security. 


ACTION: Proposed collection; comments requested. 


SUMMARY: The Bureau of Customs and Border Protection (CBP) 
of the Department of Homeland Security has submitted the follow- 
ing information collection request to the Office of Management and 
Budget (OMB) for review and approval in accordance with the Pa- 
perwork Reduction Act of 1995: Crew Member’s Declaration. This is 
a proposed extension of an information collection that was previ- 
ously approved. CBP is proposing that this information collection be 


extended without a change to the burden hours. This document is 
published to obtain comments form the public and affected agencies. 
This proposed information collection was previously published in the 
Federal Register (71 FR 12386) on March 10, 2006, allowing for a 
60-day comment period. This notice allows for an additional 30 days 
for public comments. This process is conducted in accordance with 5 


CFR 1320.10. 


DATES: Written comments should be received on or before July 13, 
2006. 


ADDRESSES: Written comments and/or suggestions regarding the 
items contained in this notice, especially the estimated public bur- 
den and associated response time, should be directed to the Office of 
Management and Budget Desk Officer at Nathan.Lesser@omb. 
eop.gov. 


SUPPLEMENTARY INFORMATION: 


The Bureau of Customs and Border Protection (CBP) encourages 
the general public and affected Federal agencies to submit written 
comments and suggestions on proposed and/or continuing informa- 
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tion collection requests pursuant to the Paperwork Reduction Act of 
1995 (Pub. L.104—13). Your comments should address one of the fol- 
lowing four points: 


(1) Evaluate whether the proposed collection of information is 
necessary for the Proper performance of the functions of the 
agency/component, including whether the information will 
have practical utility; 


Evaluate the accuracy of the agencies/components estimate 
of the burden of The proposed collection of information, in- 
cluding the validity of the methodology and assumptions 
used; 


Enhance the quality, utility, and clarity of the information 
to be collected; and 


Minimize the burden of the collections of information on 
those who are to respond, including the use of appropriate 
automated, electronic, mechanical, or other technological 
collection techniques or other forms of information technol- 
ogy, e.g., permitting electronic submission of responses. 
Title: Crew Members Declaration 
OMB Number: 1651-0021 
Form Number: Form-5129 
Abstract: This document is used to accept and record importa- 
tions of merchandise by crew members, and to enforce agricultural 
quarantines, the currency reporting laws, and the revenue collection 
laws. 
Current Actions: This submission is to extend the expiration 
date without a change to the burden hours. 
Type of Review: Extension (without change) 
Affected Public: Individuals, Business or other for-profit. 
Estimated Number of Respondents: 5,968,351 
Estimated Time Per Respondent: 3 minutes 
Estimated Total Annual Burden Hours: 298,418 
Estimated Total Annualized Cost on the Public: N/A 
If additional information is required contact: Tracey Denning, Bu- 
reau of Customs and Border Protection, 1300 Pennsylvania Avenue 
NW, Room 3.2.C, Washington, D.C. 20229, at 202-344-1429. 


Dated: June 6, 2006 


TRACEY DENNING, 
Agency Clearance Officer, 
Information Services Branch. 


[Published in the Federal Register, June 13, 2006 (71 FR 34151)] 
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AGENCY INFORMATION COLLECTION ACTIVITIES: 
HARBOR MAINTENANCE FEE 


AGENCY: Bureau of Customs and Border Protection, Department 
of Homeland Security. 


ACTION: Proposed collection; comments requested. 


SUMMARY: The Bureau of Customs and Border Protection (CBP) 
of the Department of Homeland Security has submitted the follow- 
ing information collection request to the Office of Management and 
Budget (OMB) for review and approval in accordance with the Pa- 
perwork Reduction Act of 1995: Harbor Maintenance Fee. This is a 
proposed extension of an information collection that was previously 
approved. CBP is proposing that this information collection be ex- 
tended with no change to the burden hours. This document is pub- 
lisned to obtain comments form the public and affected agencies. 
This proposed information collection was previously published in the 
Federal Register (71 FR 19198) on April 13, 2006, allowing for a 
60-day comment period. This notice allows for an additional 30 days 
for public comments. This process is conducted in accordance with 5 
CFR 1320.10. 


DATES: Written comments should be received on or before July 13, 
2006. 


ADDRESSES: Written comments and/or suggestions regarding the 
items contained in this notice, especially the estimated public bur- 
den and associated response time, should be directed to the Office of 
Management and Budget Desk Officer at Nathan.Lesser@omb. 
eGp.gov. 


SUPPLEMENTARY INFORMATION: 


The Bureau of Customs and Border Protection (CBP) encourages 
the general public and affected Federal agencies to submit written 
comments and suggestions on proposed and/or continuing informa- 
tion collection requests pursuant to the Paperwork Reduction Act of 
1995 (Pub. L.104—13). Your comments should address one of the fol- 
lowing four points: 


(1) Evaluate whether the proposed collection of information is 
necessary for the Proper performance of the functions of the 
agency/component, including whether the information will 
have practical utility; 


) Evaluate the accuracy of the agencies/components estimate 
of the burden of The proposed collection of information, in- 
cluding the validity of the methodology and assumptions 
used; 
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(3) Enhance the quality, utility, and clarity of the information 
to be collected; and 


(4) Minimize the burden of the collections of information on 
those who are to respond, including the use of appropriate 
automated, electronic, mechanical, or other technological 
collection techniques or other forms of information technol- 
ogy, e.g., permitting electronic submission of responses. 

Title: Harbor Maintenance Fee 

OMB Number: 1651-0055 

Form Number: Forms 349 and 350 

Abstract: This collection of information will be used to verify that 
the Harbor Maintenance Fee paid is accurate and current for each 
individual, importer, exporter, shipper, or cruise line. 

Current Actions: This submission is being submitted to extend 
the expiration date with a change to the burden hours. 

Type of Review: Extension (without change) 

Estimated Number of Respondents: 5,200 

Estimated Time Per Respondent: 40 minutes 

Estimated Total Annual Burden Hours: 2,816 

Estimated Total Annualized Cost on the Public: N/A 

If additional information is required contact: Tracey Denning, Bu- 
reau of Customs and Border Protection, 1300 Pennsylvania Avenue 
NW, Room 3.2.C, Washington, D.C. 20229, at 202-344-1429. 


Dated: June 6, 2006 


TRACEY DENNING, 
Agency Clearance Officer, 
Information Services Branch. 


[Published in the Federal Register, June 13, 2006 (71 FR 34150)] 


A 


AGENCY INFORMATION COLLECTION ACTIVITIES: 
IMPORTER’S INPUT RECORD 


AGENCY: Bureau of Customs and Border Protection, Department 
of Homeland Security. 


ACTION: Proposed collection; comments requested. 


SUMMARY: The Bureau of Customs and Border Protection (CBP) 
of the Department of Homeland Security has submitted the follow- 
ing information collection request to the Office of Management and 
Budget (OMB) for review and approval in accordance with the Pa- 
perwork Reduction Act of 1995: Importer’s Input Record. This is a 
proposed extension of an information collection that was previously 
approved. CBP is proposing that this information collection be ex- 
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tended without a change to the burden hours. This document is pub- 
lished to obtain comments form the public and affected agencies. 
This proposed information collection was previously published in the 
Federal Register (71 FR 12384—12385) on March 10, 2006, allow- 
ing for a 60-day comment period. This notice allows for an additional 
30 days for public comments. This process is conducted in accor- 
dance with 5 CFR 1320.10. 


DATES: Written comments should be received on or before July 13, 
2006. 


ADDRESSES: Written comments and/or suggestions regarding the 
items contained in this notice, especially the estimated public bur- 
den and associated response time, should be directed to the Office of 
Management and Budget Desk Officer at Nathan.Lesser@omb. 
eop.gov. 


SUPPLEMENTARY INFORMATION: 


The Bureau of Customs and Border Protection (CBP) encourages 
the general public and affected Federal agencies to submit written 
comments and suggestions on proposed and/or continuing informa- 
tion collection requests pursuant to the Paperwork Reduction Act of 
1995 (Pub. L.104—13). Your comments should address one of the fol- 
lowing four points: 


(1) Evaluate whether the proposed collection of information is 
necessary for the Proper performance of the functions of the 
agency/component, including whether the information will 
have practical utility; 


Evaluate the accuracy of the agencies/components estimate 
of the burden of The proposed collection of information, in- 
cluding the validity of the methodology and assumptions 
used; 


Enhance the quality, utility, and clarity of the information 
to be collected; and 


Minimize the burden of the collections of information on 
those who are to respond, including the use of appropriate 
automated, electronic, mechanical, or other technological 
collection techniques or other forms of information technol- 
ogy, e.g., permitting electronic submission of responses. 


Title: Importers ID Input Record 

OMB Number: 1651-0064 

Form Number: Form-5106 

Abstract: This document is filed with the first formal entry 
which is submitted or the first request for services that will result in 
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the issuance of a bill or a refund check upon adjustment of a cash 
collection. 

Current Actions: This submission is to extend the expiration 
date without a change to the burden hours. 

Type of Review: Extension (without change) 

Affected Public: Business or other for-profit. 

Estimated Number of Respondents: 1000 

Estimated Time Per Respondent: 6 minutes 

Estimated Total Annual Burden Hours: 100 

Estimated Total Annualized Cost on the Public: N/A 

If additional information is required contact: Tracey Denning, Bu- 
reau of Customs and Border Protection, 1300 Pennsylvania Avenue 
NW, Room 3.2.C, Washington, D.C. 20229, at 202-344-1429. 


Dated: June 6, 2006 


TRACEY DENNING, 
Agency Clearance Officer, 
Information Services Branch. 


[Published in the Federal Register, June 13,2006 (71 FR 34149)] 
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DEPARTMENT OF HOMELAND SECURITY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS. 
Washington, DC, June 14, 2006 
The following documents of the Bureau of Customs and Border 
Protection (“CBP”), Office of Regulations and Rulings, have been de- 
termined to be of sufficient interest to the public and CBP field of- 
fices to merit publication in the CUSTOMS BULLETIN. 


SANDRA L. BELL, 
Acting Assistant Commissioner, 
Office of Regulations and Rulings. 


<n 


REVOCATION OF RULING LETTER AND REVOCATION OF 
TREATMENT RELATING TO TARIFF CLASSIFICATION OF 
CD SOFTCASE WITH INTEGRATED LOUDSPEAKER 


AGENCY: Bureau of Customs and Border Protection; Department 
of Homeland Security. 


ACTION: Revocation of a tariff classification ruling letter and revo- 


cation of treatment relating to the classification of a CD softcase 
with integrated loudspeaker. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930, as 
amended (19 U.S.C. 1625(c)), this notice advises interested parties 
that the Bureau of Customs and Border Protection (CBP) is revoking 
one ruling letter relating to the tariff classification of a CD softcase 
with integrated loudspeaker under the Harmonized Tariff Schedule 
of the United States Annotated (HTSUSA). CBP is also revoking any 
treatment previously accorded by it to substantially identical trans- 
actions. Notice of the proposed revocation of New York Ruling Letter 
(NY) J84601 was published in the Customs Bulletin, Volume 40, 
Number 15, on April 6, 2006. CBP received no comments during the 
notice and comment period that closed on May 6, 2006. 


EFFECTIVE DATE: This action is effective for merchandise en- 
tered or withdrawn from warehouse for consumption on or after Au- 
gust 27, 2006. 


FOR FURTHER INFORMATION CONTACT: Kelly Herman, 
Tariff Classification and Marking Branch: (202) 572-8713. 
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SUPPLEMENTARY INFORMATION: 
BACKGROUND 


On December 8, 1993, Title VI (Customs Modernization) of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as 
amended, and related laws. Two new concepts which emerge from 
the law are “informed compliance” and “shared responsibility.” 
These concepts are premised on the idea that in order to maximize 
voluntary compliance with customs laws and regulations, the trade 
community needs to be clearly and completely informed of its legal 
obligations. Accordingly, the law imposes a greater obligation on 
CBP to provide the public with improved information concerning the 
trade community’s responsibilities and rights under the customs and 
related laws. In addition, both the trade and CBP share responsibil- 
ity in carrying out import requirements. For example, under section 
484 of the Tariff Act of 1930, as amended (19 U.S.C. § 1484), the im- 
porter of record is responsible for using reasonable care to enter, 
classify and value imported merchandise, and provide any other in- 
formation necessary to enable CBP to properly assess duties, collect 
accurate statistics and determine whether any other applicable legal 
requirement is met. 

Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 1625(c)), 
as amended by section 623 of Title VI (Customs Modernization) of 
the North American Free Trade Agreement Implementation Act, 
Pub. L. 103-182, 107 Stat. 2057, 2186 (1993), notice of the proposed 
revocation of NY J84601 was published in the Customs Bulletin, Vol- 
ume 40, Number 15, on April 6, 2006. CBP received no comments 
during the notice and comment period that closed on May 6, 2006. 

As stated in the proposed notice, this revocation will cover any rul- 
ings on this merchandise that may exist but have not been specifi- 
cally identified. Any party who has received an interpretive ruling or 
decision (i.e., a ruling letter, internal advice memorandum or deci- 
sion or protest review decision) on the merchandise subject to this 
notice should have advised CBP during the notice period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 
U.S.C. 1625(c)(2)), as amended by section 623 of Title VI, CBP is re- 
voking any treatment previously accorded by CBP to substantially 
identical transactions. Any person involved in substantially identical 
transactions should have advised CBP during the notice period. An 
importer’s failure to advise CBP of substantially identical transac- 
tions or of a specific ruling not identified in this notice, may raise is- 
sues of reasonable care on the part of the importer or its agents for 
importations of merchandise subsequent to the effective date of the 
final decision on this notice. 
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In NY J84601, CBP ruled that the “I’m A Speaker” CD softcase 
with integrated loudspeaker was classified in subheading 
8518.21.0000, HTSUSA, which provides for “Loudspeakers, whether 
or not mounted in their enclosures; Single loudspeakers, mounted in 
their enclosures.” Since the issuance of that ruling, CBP has re- 
viewed the classification of this item and has determined that the 
cited ruling is in error, and that the CD softcase with integrated 
loudspeaker should be classified in subheading 4202.92.9050, 
HTSUS, which provides for “Trunks, suitcases, vanity cases, attaché 
cases, briefcases, school satchels, spectacle cases, binocular cases, 
camera cases, musical instrument cases, gun cases, holsters and 
similar containers; traveling bags, insulated food or beverage bags, 
toiletry bags, knapsacks and backpacks, handbags, shopping bags, 
wallets, purses, map cases, cigarette cases, tobacco pouches, tool 
bags, sports bags, bottle cases, jewelry boxes, powder cases, cutlery 
cases and similar containers, of leather or of composition leather, of 
sheeting of plastics, of textile materials, of vulcanized fiber or of pa- 
perboard, or wholly or mainly covered with such materials or with 
paper: Other: With outer surface of sheeting of plastic or of textile 
materials: Other: Other, Other: Cases designed to protect and trans- 
port compact.disks (CD’s), CD ROM disks, CD players, cassette play- 
ers and/or cassettes.” 

Pursuant to 19 U.S.C. 1625(c)(1), CBP is revoking NY J84601 and 
is revoking or modifying any other ruling not specifically identified, 
to reflect the proper classification of the CD softcase with integrated 
loudspeaker according to the analysis contained in Headquarters 
Ruling Letter (HQ) 967923, set forth as an attachment to this docu- 
ment. Additionally, pursuant to 19 U.S.C. 1625(c)(2), CBP is revok- 
ing any treatment previously accorded by CBP to substantially iden- 
tical transactions. 

In accordance with 19 U.S.C. 1625 (c), this ruling will become ef- 
fective 60 days after publication in the Customs Bulletin. 


DATED: June 9, 2006 


Gail A. Hamill for MYLES B. HARMON, 
Director, 
Commercial and Trade Facilitation Division. 


Attachment 
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DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 


HQ 968051 

June 9, 2006 

CLA-2 RR:CTF:TCM 968051 KSH 
CATEGORY: Classification 
TARIFF NO: 4202.92.9050 


Mr. RAHUL Do 

TDK ELECTRONICS CORPORATION 
3190 East Miraloma Avenue 
Anaheim, CA 92806 


RE: Revocation of NY J84601; “I’m A Speaker” Softcase with Integrated 
Speaker from China 
DEAR MR. Do: 

This letter is to inform you that the Bureau of Customs and Border Pro- 
tection (CBP) has reconsidered New York Ruling Letter (NY) J84601, issued 
to you on June 10,-2003, concerning the classification under the Harmonized 
Tariff Schedule of the United States Annotated (HTSUSA) of an “’m A 
Speaker” softcase with integrated speaker. The article was classified in sub- 
heading 8518.21.0000, HTSUSA, which provides for “Loudspeakers, 
whether or not mounted in their enclosures; Single loudspeakers, mounted 
in their enclosures.” We have reviewed that ruling and found it to be in er- 
ror. Therefore, this ruling revokes NY J84601. 

Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 1625(c)), as 
amended by section 623 of Title VI (Customs Modernization) of the North 
American Free Trade Agreement Implementation Act, Pub. L. 103-182, 107 
Stat. 2057, 2186 (1993), notice of the proposed revocation of NY J84601 was 
published in the Customs Bulletin, Volume 40, Number 15, on April 6, 2006. 
CBP received no comments during the notice and comment period that 
closed on May 6, 2006. 

FACTS: 

The article described as the “I’m A Speaker” Softcase with Integrated 
Loudspeaker is available in both Mono and Stereo Models. The “I’m A 
Speaker” is a single loudspeaker that is imported within a softcase that has 
the capacity of storing up to 12 CD’s within the softcase. 


ISSUE: 


Whether the item is properly classified under subheading 4202.92.9050, 
HTSUSA, as a CD case or under subheading 8518.21.0000, HTSUSA, as a 
single mounted loudspeaker. 


LAW AND ANALYSIS: 


Classification under the HTSUSA is made in accordance with the General 
Rules of Interpretation (GRI). GRI 1 provides that the classification of goods 
shall be determined according to the terms of the headings of the tariff 
schedule and any relative Section or Chapter Notes. In the event that the 
goods cannot be classified solely on the basis of GRI 1, and if the headings 
and legal notes do not otherwise require, the remaining GRI may then be 
applied. The Explanatory Notes (EN) to the Harmonized Commodity De- 
scription and Coding System, which represent the official interpretation of 
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the tariff at the international level, facilitate classification under the 
HTSUSA by offering guidance in understanding the scope of the headings 
and GRI. See T.D. 89-80. 54 Fed. Reg. 35127, 35128 (Aug. 23, 1989). 


Heading 4202, HTSUSA, provides for: 

“Trunks, suitcases, vanity cases, attaché cases, briefcases, school satch- 
els, spectacle cases, binocular cases, camera cases, musical instrument 
cases, gun cases, holsters and similar containers; traveling bags, insu- 
lated food or beverage bags, toiletry bags, knapsacks and backpacks, 
handbags, shopping-bags, wallets, purses, map cases, cigarette cases, 
tobacco-pouches, tool bags, sports bags, bottle-cases, jewelry boxes, pow- 
der cases, cutlery cases and similar containers, of leather or of composi- 
tion leather, of sheeting of plastics, of textile materials, of vulcanized fi- 
ber or of paperboard, or wholly or mainly covered with such materials or 
with paper.” 

Heading 8518, HTSUSA, provides for: 


“Microphones and stands therefor; loudspeakers, whether or not 
mounted in their enclosures; headphones and earphones, whether or not 
combined with a microphone, and sets consisting of a microphone and 
one or more loudspeakers; audio-frequency electric amplifiers; electric 
sound amplifier sets; parts thereof.” 


The “I’m A Speaker” softcase with an integrated speaker is described by 
both headings 4202 and 8518, HTSUSA, as it is a case, as well as, as a loud- 
speaker. Because it is prima facie classifiable under two or more headings, it 
cannot be classified according to GRI 1. In pertinent part, GRI 2(b) provides 
that any reference in a heading to a material or substance shall be taken to 
include a reference to mixtures or combinations of that material or sub- 
stance with other materials or substances. However, GRI 2(b) adds that the 
classification of goods consisting of more than one material or substance 
shall be according to the principles of rule 3. Accordingly, GRI 3 is utilized 
when, by application of GRI 2(b), a good consists of materials or components 
which are prima facie classifiable under two or more headings. 

GRI 3(a) states that when goods are prima facie classifiable under two or 
more headings, classification shall be effected as follows: 


The heading which provides the most specific description shall be pre- 
ferred to headings providing a more general description. However, when 
two or more headings each refer to part only of the materials or sub- 
stances contained in mixed or composite goods or to part only of the 
items in a set put up for retail sale, those headings are to be regarded as 
equally specific in relation to those goods, even if one of them gives a 
more complete or precise description of the goods. 


In this instance, headings 4202 and 8518, HTSUSA, are equally specific in 
relation to one another. As we cannot classify these goods pursuant to GRI 
3(a), we turn to GRI 3(b) which states: 


Mixtures, composite goods consisting of different materials or made up 
of different components, and goods put up in sets for retail sale, which 
cannot be classified by reference to 3(a), shall be classified as if they 
consisted of the material or component which gives them their essential 
character, insofar as this criterion is applicable. 
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To determine whether the merchandise constitutes a composite good, we 
look to Explanatory Note IX to GRI 3(b), which states in pertinent part: 


For the purposes of this Rule, composite goods made up of different com- 
ponents shall be taken to mean not only those in which the components 
are attached to each other to form a practically inseparable whole but 
also those with separable components, provided these components are 
adapted one to the other and are mutually complementary and that to- 
gether they form a whole which would not normally be offered for sale 
in separate parts. 


The portable speaker and the CD case components are attached to each 
other to form a practically inseparable whole. We find that the portable 
speaker/softcase is a composite good. Thus, we must determine which com- 
ponent imparts the essential character to the merchandise. 


Explanatory Note (EN) VIII to GRI 3(b) states: 


The factor which determines essential character will vary as between 
different kinds of goods. It may, for example, be determined by the na- 
ture of the material or component, its bulk, quantity, weight or value, or 
by the role of a constituent material in relation to the use of the goods. 


In situations in which containers of heading 4202, HTSUSA, incorporate 
electrical devices in their design, CBP has consistently held that the 4202 
component imparts the essential character to the article as a whole. See 
Headquarters Ruling Letters (HQ) 087057, dated December 21, 1989; HQ 
089901, dated April 2, 1992; HQ 955261, dated April 14, 1994; HQ 961240, 
dated February 12, 1990; New York Ruling Letters (NY) 841628, dated June 
6, 1989; NY 853347, dated July 3, 1990; and NY L83346, dated March 17, 
2005. In each of these cases, the article involved a fully functional carry case 
or bag of heading 4202, HTSUSA, and a complete electronic device. More on 
point, in HQ 967704, dated August 25, 2005, CBP held that pursuant to GRI 
3(b), the essential character of a speaker/CD case was imparted by the 4202 
component and the composite good was classified under subheading 
4202.92.9050, HTSUSA. Similarly, in this instance, we find that it is the 
softcase which imparts the essential character to the article. A consumer’s 
motivating impetus to purchase this article would primarily be the need or 
desire for a container which can store, protect and transport a CD player 
and CDs. The fact that this article can also amplify music directed into the 
amplifier and speakers from an external output source may make the case 
distinctive and more attractive to some. However it is unlikely that a con- 
sumer would purchase this article primarily for use as an amplifier. The es- 
sential character of the subject speaker/softcase is imparted by the 4202 
component and the composite good is classified under subheading 
4202.92.9050, HTSUSA. 


HOLDING: 


By application of GRI 3(b), the “’m A Speaker” is classified in heading 
4202, HTSUSA, specifically in subheading 4202.92.9050, HTSUSA, which 
provides for “Trunks, suitcases, vanity cases, attaché cases, briefcases, 
school satchels, spectacle cases, binocular cases, camera cases, musical in- 
strument cases, gun cases, holsters and similar containers; traveling bags, 
insulated food or beverage bags, toiletry bags, knapsacks and backpacks, 
handbags, shopping bags, wallets, purses, map cases, cigarette cases, to- 
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bacco pouches, tool bags, sports bags, bottle cases, jewelry boxes, powder 
cases, cutlery cases and similar containers, of leather or of composition 
leather, of sheeting of plastics, of textile materials, of vulcanized fiber or of 
paperboard, or wholly or mainly covered with such materials or with paper: 
Other: With outer surface of sheeting of plastic or of textile materials: Other: 
Other, Other: Cases designed to protect and transport compact disks (CD’s), 
CD ROM disks, CD players, cassette players and/or cassettes.” The general 
column one rate of duty is 17.6% ad valorem. 

Duty rates are provided for your convenience and are subject to change. 
The text of the most recent HTSUS and the accompanying duty rates are 
provided on the internet at www.usitc.gov. 


EFFECT ON OTHER RULINGS: 


NY J84601, dated June 10, 2003, is hereby revoked. In accordance with 19 
U.S.C. 1625(c), this ruling will become effective 60 days after its publication 
in the Customs Bulletin. 

Gail A. Hamill for MYLES B. HARMON, 
Director, 
Commercial and Trade Facilitation Division. 


(| = ea Ra 
19 CFR PART 177 


PROPOSED MODIFICATION OF A RULING LETTER, 
REVOCATION OF A RULING LETTER AND REVOCATION 
OF TREATMENT RELATING TO THE CLASSIFICATION OF 
CERTAIN BATTERIES AND BATTERY CHARGERS 


AGENCY: U.S. Customs and Border Protection, Department of 
Homeland Security. 


ACTION: Notice of proposed modification of one ruling letter, revo- 
cation of one ruling letter, and revocation of treatment relating to 
the classification of certain batteries and battery chargers. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
§1625(c)), as amended by section 623 of Title VI (Customs Modern- 
ization) of the North American Free Trade Agreement Implementa- 
tion Act (Pub. L. 103—182,107 Stat. 2057), this notice advises inter- 
ested parties that U.S. Customs and Border Protection (CBP) 
intends to modify one ruling letter and revoke one ruling letter relat- 
ing to the tariff classification, under the Harmonized Tariff Schedule 
of the United States (HTSUS), of certain batteries and battery 
chargers. Similarly, CBP proposes to revoke any treatment previ- 
ously accorded by it to substantially identical transactions. Com- 
ments are invited on the correctness of the intended actions. 
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DATE: Comments must be received on or before July 28, 2006. 


ADDRESS: Written comments are to be addressed to U.S. Customs 
and Border Protection, Office of Regulations and Rulings, Attention: 
Trade and Commercial Regulations Branch, 1300 Pennsylvania Av- 
enue, N.W., Mint Annex, Washington, D.C. 20229. Submitted com- 
ments may be inspected at U.S. Customs and Border Protection, 799 
9th Street, N.W., Washington, D.C., during regular business hours. 
Arrangements to inspect submitted comments should be made in ad- 
vance by calling Joseph Clark, Trade and Commercial Regulations 
Branch, at (202) 572-8768. 


FOR FURTHER INFORMATION CONTACT: Heather K. Pinnock, 
Tariff Classification and Marking Branch, at (202) 572-8828. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On December 8, 1993, Title VI (Customs Modernization) of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”) became effective. 
Title VI amended many sections of the Tariff Act of 1930, as 
amended, and related laws. Two new concepts which emerge from 
the law are informed compliance and shared responsibility. 
These concepts are premised on the idea that in order to maximize 
voluntary compliance with customs laws and regulations, the trade 
community needs to be clearly and completely informed of its legal 
obligations. Accordingly, the law imposes a greater obligation on 
CBP to provide the public with improved information concerning the 
trade community’s responsibilities and rights under the customs and 
related laws. In addition, both the trade and CBP share responsibil- 
ity in carrying out import requirements. For example, under section 
484 of the Tariff Act of 1930, as amended (19 U.S.C. §1484), the im- 
porter of record is responsible for using reasonable care to enter, 
classify and value imported merchandise, and provide any other in- 
formation necessary to enable CBP to properly assess duties, collect 
accurate statistics and determine whether any other applicable legal 
requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
§1625(c)(1)), as amended by section 623 of Title VI, this notice ad- 
vises interested parties that CBP intends to modify one ruling letter 
and revoke one ruling letter relating to the tariff classification of cer- 
tain batteries and battery chargers. Although in this notice CBP is 
specifically referring to the modification of Headquarters Ruling Let- 
ter (HQ) 955105, dated December 10, 1993 (Attachment A) and New 
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York Ruling Letter (NY) G87863, dated March 26, 2001 (Attachment 
B), this notice covers any rulings on this merchandise which may ex- 
ist but have not been specifically identified. CBP has undertaken 
reasonable efforts to search existing databases for rulings in addi- 
tion to the rulings identified above. No further rulings have been 
found. Any party who has received an interpretive ruling or decision 
(i.e., ruling letter, internal advice memorandum or decision or pro- 
test review decision) on the merchandise subject to this notice 
should advise CBP during this notice period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 
U.S.C. §1625 (c)(2)), as amended by section 623 of Title VI, CBP in- 
tends to revoke any treatment previously accorded by CBP to sub- 
stantially identical transactions. Any person involved with substan- 
tially identical transactions should advise CBP during this notice 
period. An importer’s failure to advise CBP of substantially identical 
transactions or of a specific ruling not identified in this notice, may 
raise issues of reasonable care on the part of the importer or its 
agents for importations of merchandise subsequent to the effective 
date of the final decision on this notice. 

In HQ 955105, in three scenarios presented for our consideration, 
CBP classified a rechargeable storage battery and battery charger in 
subheading 8507.30.00, (now, 8507.30) HTSUS, which provides for: 
“Electric storage batteries, including separators therefore, whether 
or not rectangular (including square); parts thereof: Nickel-cadmium 
storage batteries.” In NY G87863, CBP classified a solar powered 
battery charger with rechargeable battery in subheading 
8507.20.8030, (“HTSUS”), which provides for: “Electric storage bat- 
teries, including separators therefore, whether or not rectangular 
(including square); parts thereof: Other lead-acid storage batteries: 
Other: 6 V batteries.” Based on our recent review of HQ 955105 and 
NY G87863, we have determined that the tariff classification set 
forth for the batteries and battery chargers is incorrect. It is now 
CBP’s position that the proper tariff classification of the batteries 
and battery chargers is subheading 8504.40.9550, HTSUS, which 
provides for: “Electrical transformers, static converters (for example, 
rectifiers) and inductors; parts thereof: Static converters: Other: Rec- 
tifiers and rectifying apparatus: Other.” 

Pursuant to 19 U.S.C. §1625(c)(1), CBP intends to revoke HQ 
955105 and modify NY G87863, and any other ruling not specifically 
identified that is contrary to the determination set forth in this no- 
tice to reflect the proper tariff classification of the merchandise pur- 
suant to the analysis set forth in proposed Headquarters Ruling Let- 
ters (HQ) 968226 (Attachment C), HQ 968227 (Attachment D). 
Additionally, pursuant to 19 U.S.C. §1625(c)(2), CBP intends to re- 
voke any treatment previously accorded by CBP to substantially 
identical transactions that are contrary to the determination set 
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forth in this notice. Before taking this action, consideration will be 
given to any written comments timely received. 


DATED: June 6, 2006 


Gail A. Hamill for MYLES B. HARMON, 
Director, 
Commercial and Trade Facilitation Division. 


| IRM 
[ATTACHMENT A] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 


HQ 955105 

December 10, 1993 

CLA-2 CO:R:C:M 955105 DWS 
CATEGORY: Classification 
TARIFF NO.: 8507.30.00 


MR. STEPHEN J. LEAHY 
LEAHY & WARD 

63 Commercial Wharf 
Boston, MA 02110 


RE: Rechargeable Storage Battery and Battery Recharger; GRI 3(b); Ex- 
planatory Notes 3(b)(VIII), 3(b)(IX), and 3(b)(X); Set; HQs 083672 and 
954061; Composite Good; 8504.40.00 


DEAR Mr. LEAHY: 

This is in response to your letter of September 7, 1993, on behalf of 
Hotronic USA, Inc., to the District Director of Customs, Boston, Massachu- 
setts, concerning the classification of a rechargeable nickel cadmium storage 
battery and a battery charger under the Harmonized Tariff Schedule of the 
United States (HTSUS). Your letter has been referred to this office for a re- 
sponse. 

FACTS: 

The merchandise consists of a nickel cadmium storage battery and a bat- 
tery charger, both designed to power a footwarmer. A binding ruling has 
been requested for the following three classification scenarios: (1) The stor- 
age battery and the battery charger as a set suitable for sale and distribu- 
tion to consumers as imported; (2) The storage battery and the battery 
charger imported suitable for packing with no other components included in 
a complete footwarmer set; and (3) The storage battery and the battery 
charger in a footwarmer box with additional components to be added after 
importation. We consider scenario (3) to be identical to scenario (2). It is our 
understanding that the storage battery and the battery charger are separate 
articles and are not attached to one another. 

The subheadings under consideration are as follows: 


8504.40.00: [s|tatic converters. 
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The general, column one rate of duty for goods classifiable under this pro- 
vision is 3 percent duty ad valorem. 


8507.30.00: [nlickel-cadmium storage batteries. 


The general, column one rate of duty for goods classifiable under this pro- 
vision is 5.1 percent ad valorem. 


ISSUE: 


Whether, under scenario (1), the storage battery and the battery charger 
constitute a set, and, if so, whether the storage battery or the battery 
charger imparts the essential character of the set. 

Whether, under scenario (2) and (3), the storage battery and the battery 
charger constitute either a set or a composite good, and, if a composite good, 
whether the storage battery or the battery charger imparts the essential 
character of the composite good. 


LAW AND ANALYSIS: 


Classification of merchandise under the HTSUS is in accordance with the 
General Rules of Interpretation (GRI’s), taken in order. 

GRI 1 provides that classification is determined according to the terms of 
the headings and any relative section or chapter notes. 


SCENARIO (1) 
To determine whether the storage battery and the battery charger consti- 
tute a set, we must consult GRI 3(b). It states that: 


[mJixtures, composite goods consisting of different materials or made up 
of different components, and goods put up in sets for retail sale, which 
cannot be classified by reference to 3(a), shall be classified as if they 
consisted of the material or component which gives them their essential 
character, insofar as this criterion is applicable. 

In understanding the language of the HTSUS, the Harmonized Commod- 
ity Description and Coding System Explanatory Notes may be utilized. The 
Explanatory Notes, although not dispositive, are to be used to determine the 
proper interpretation of the HTSUS. 54 Fed. Reg. 35127, 35128 (August 23, 
1989). Explanatory Note 3(b)(X) (p. 4) states that: 


[flor the purpose of this Rule, the term ’goods put up in sets for retail 
sale’ shall be taken to mean goods which: 


(a) consist of at least two different articles which are, prima facie, classi- 
fiable in different headings... ; 

(b) consist of products or articles put up together to meet a particular 
need or carry out a specific activity; and (c) are put up in a manner suit- 
able for sale directly to users without repacking (e.g., in boxes or cases 
or on boards).” 


It is our position that the storage battery and the battery charger are a set 
for classification purposes. It fully satisfies all three requirements of Ex- 
planatory Note 3(b)(X), in that the set consists of two different articles 
which are classifiable in different headings, it consists of products put up to- 
gether to carry out a specific activity (to provide a power source), and it is 
put up for sale directly to users without repacking. Because the storage bat- 
tery and the battery charger constitute a set, its essential character must be 
determined. Explanatory Note 3(b)(VIII) (p. 4) states that: 
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[t]he factor which determines essential character will vary as between 
different kinds of goods. It may, for example, be determined by the na- 
ture of the material or component, its bulk, quantity, weight or value, or 
by the role of a constituent material in relation to the use of the goods. 


HQ 083672, dated May 16, 1989, is cited in support of the claim that the 
battery charger imparts the essential character of the subject set. In that 
ruling, a battery charger and rechargeable batteries were held to constitute 
a set, and because it was held that the battery recharger imparted the es- 
sential character of the set, the set was classified under subheading 
8504.40.00, HTSUS. 

However, it is our position that the present merchandise is distinguish- 
able from that of HQ 083672. The batteries contained within the set in that 
case were intended to be replaced, and the purpose of buying the set was so 
one could, with the use of the appropriate adapter, recharge all of the vari- 
ous sizes of consumer rechargeable nickel cadmium batteries; not necessar- 
ily those within the set. Therefore, in HQ 083672, the battery charger im- 
parted the essential character of the set. 

With regard to the subject set, its primary purpose is to power a 
footwarmer through the use of the included battery pack. Without the bat- 
tery, it is our understanding that the footwarmer cannot operate. The bat- 
tery charger is included in the footwarmer set to recharge the battery when- 
ever it is low on power. Consequently, it is our position that the storage 
battery imparts the essential character of the subject set. See HQ 954061, 
dated May 13, 1993, wherein we held that a rechargeable lead acid battery 
pack set, which could be used for a variety of applications, was classifiable 
under subheading 8507.20.00, HTSUS. Therefore, the set containing the 
storage battery and the battery charger is classifiable under subheading 
8507.30.00, HTSUS. 


SCENARIO (2) and (3) 

For classification purposes, the storage battery and the battery charger, 
imported together without the necessary additional components, whether or 
not in a footwarmer box, do not constitute a set. The two articles fail as a set 
because of Explanatory Note 3(b)(X)(c), in that they are not put up in a man- 
ner suitable for sale directly to users without repacking. Even if the storage 
battery and the battery recharger remain in the footwarmer box after impor- 
tation, another packing step is needed to add the other footwarmer compo- 
nents to the box before the merchandise is sold to consumers. We find that 
the addition of the other footwarmer components constitutes repacking. 

Because the storage battery and the battery charger do not constitute a 
set, the issue is whether they constitute a composite good. 

In part, Explanatory Note 3(b)(IX) (p. 4) states that: 


[flor the purposes of this Rule, composite goods made up of different 
components shall be taken to mean not only those in which the compo- 
nents are attached to each other to form a practically inseparable whole 
but also those with separable components, provided these components 
are adapted one to the other and are mutually complementary and that 
together they form a whole which would not normally be offered for sale 
in separate parts. 


The storage battery and the battery charger constitute a composite good. 
Although the two articles are separable components, they are adapted one to 
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the other, they are mutually complementary, and, as can be seen by the mer- 
chandise itself, they form a whole which would not normally be offered for 
sale in separate parts. 

Because the articles constitute a composite good, we must determine 
which article imparts its essential character. As with the set in scenario (1), 
and for the same reasons, it is our position that the storage battery imparts 
the essential character of the composite good. Therefore, the subject compos- 
ite good is also classifiable under subheading 8507.30.00, HTSUS. 


HOLDING: 


In scenario (1), the storage battery and the battery charger constitute a 
set, and the set is classifiable under subheading 8507.30.00, HTSUS, as a 
nickel cadmium storage battery. 

In scenario (2) and (3), the storage battery and the battery charger consti- 
tute a composite good, and the composite good is also classifiable under sub- 


heading 8507.30.00, HTSUS. 


JOHN DURANT, 
Director, 
Commercial Rulings Division. 


Ra 
[ATTACHMENT B] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
NY G87863 
March 26, 2001 
CLA-—2-—85:RR:NC:1:112 G87863 
CATEGORY: Classification 
TARIFF NO.: 8507.20.8030; 8504.40.9550 
MR. BRENT REIDER 
INTERNATIONAL TRADE GROUP, INC. 
Postal Drawer 21877 
Columbus, OH 43221-0877 


RE: The tariff classification of batteries and battery chargers from Hong 
Kong 


DEAR Mk. REIDER: 

In your letter dated February 15, 2001, on behalf of TOMCO Engineering, 
Ltd., you requested a tariff classification ruling. 

As indicated by the submitted descriptive literature, there are three items 
in question. They are described as a solar powered battery charger with re- 
chargeable battery, a solar powered battery charger, and a rechargeable dry 
cell battery. 

The applicable subheading for the solar powered battery charger with re- 
chargeable battery, and the rechargeable dry cell battery, will be 
8507.20.8030, Harmonized Tariff Schedule of the United States (HTS), 
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which provides for other lead acid storage batteries: Other. The rate of duty 
will be 3.5 percent ad valorem. The applicable subheading for the solar pow- 
ered battery charger will be 8504.40.9550, HTS, which provides for static 
converters: Other. The rate of duty will be 1.5 percent ad valorem. 

This ruling is being issued under the provisions of Part 177 of the Cus- 
toms Regulations (19 C.F.R. 177). 

A copy of the ruling or the control number indicated above should be pro- 
vided with the entry documents filed at the time this merchandise is im- 
ported. If you have any questions regarding the ruling, contact National Im- 
port Specialist David Curran at 212-637-7049. 


ROBERT B. SWIERUPSKI, 
Director, 
National Commodity Specialist Division. 


R= 
[ATTACHMENT C] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 


HQ 968226 

CLA-2 RR:CTF:TCM 968226 HkP 
CATEGORY: Classification 
TARIFF NO.: 8504.40.9550 


MR. STEPHEN J. LEAHY 
LEAHY & WARD 

63 Commercial Wharf 
Boston, MA 02110 


RE: Revocation of HQ 955105; rechargeable storage battery and battery 
charger 


DEAR MR. LEAHY: 

This is in reference to Headquarters Ruling Letter (“HQ”) 955105, issued 
to you on December 10, 1993, in which a storage battery and battery charger 
were classified under the Harmonized Tariff of the United States (“HTSUS”) 
in three different scenarios presented for our consideration. We have recon- 
sidered HQ 955105 and determined that the tariff classification of the stor- 
age battery and battery charger is incorrect. This letter sets forth the correct 
classification. 

FACTS: 

HQ 955105 described the merchandise as consisting of a nickel cadmium 
storage battery and a battery charger, both designed to power a footwarmer, 
and not attached to one another. We were asked to determine the tariff clas- 
sification of the storage battery and battery charger in the following sce- 
narios: (1) the items are imported as a set and suitable for sale and distribu- 
tion to consumers as imported, (2) the items are imported suitable for 
packing with other components in a complete footwarmer set, and (3) the 
items are imported in a footwarmer box with no other components included 
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in the box. We considered scenarios 2 and 3 to be identical for classification 


purposes. 

With regard to scenario 1, in HQ 955105, U.S. Customs and Border Pro- 
tection (“CBP”) found the battery and battery charger to be a set for classifi- 
cation purposes. However, the ruling also found that: 


With regard to the subject set, its primary purpose is to power a 
footwarmer through the use of the included battery pack. Without the 
battery, it is our understanding that the footwarmer cannot operate. 
The battery charger is included in the footwarmer set to recharge the 
battery whenever it is low on power. Consequently, it is our position 
that the storage battery imparts the essential character of the subject 
set. See HQ 954061, dated May 13, 1993, wherein we held that a re- 
chargeable lead acid battery pack set, which could be used for a variety 
of applications, was classifiable under subheading 8507.20.00, HTSUS. 
Therefore, the set containing the storage battery and the battery 
charger is classifiable under subheading 8507.30.00, HTSUS. 


It is now CBP’s position that this essential character analysis is incorrect 
because it is based on HQ 954061, a ruling that classified merchandise not 
similar to the merchandise under consideration in HQ 955105. The particu- 
lar scenario in HQ 955105 concerned a battery charger set, whereas HQ 
954061 concerned the classification of a rechargeable battery power source. 

With regard to scenarios 2 and 3, HQ 955105 found the items to be a com- 
posite good, with its essential character being imparted by the storage bat- 
tery based on the reasoning quoted above. Similarly, we now find this essen- 
tial character analysis to be incorrect. 


ISSUE: 


What is the essential character of the storage battery and battery charger 
when imported as a set or a composite good? 


LAW AND ANALYSIS: 


Classification of merchandise under the HTSUS is in accordance with the 
General Rules of Interpretation (GRIs). GRI 1 provides that the classifica- 
tion of goods shall be determined according to the terms of the headings of 
the tariff schedule and any relative section or chapter notes. In the event 
that the goods cannot be classified solely on the basis of GRI 1, and if the 
headings and legal notes do not otherwise require, the remaining GRIs 2 
through 6 may then be applied in order. 

The HTSUS provisions under consideration are as follows: 


8504 Electrical transformers, static converters (for example, rec- 
tifiers) and inductors; parts thereof: 


8504.40 Static converters: 
8504.40.95 Other: 
Rectifiers and rectifying apparatus: 
8504.40.9550 Other 
8507 Electric storage batteries, including separators therefor, 


whether or not rectangular (including square); parts 
thereof: 
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8507.80 Other storage batteries: 
8507.80.8000 Other 


The Harmonized Commodity Description and Coding System Explanatory 
Notes (ENs) constitute the official interpretation of the HTSUS. While not 
legally binding nor dispositive, the ENs provide a commentary on the scope 
of each heading of the HTSUS and are generally indicative of the proper in- 
terpretation of these headings. See T.D. 89-80. 

Heading 8504, HTSUS, provides for, inter alia, static converters. EN 
85.04(1I) explains that “[t]he apparatus of this group are used to convert 
electrical energy in order to adapt it for further use.* Accordingly, we find 
that the battery chargers are provided for in heading 8504, HTSUS. 

Heading 8507, HTSUS, provides for electric storage batteries. EN 85.07 
explains that “[e]lectric accumulators (storage batteries or secondary batter- 
ies) are characterized by the fact that the electrochemical action is revers- 
ible so that the accumulator may be recharged.” As a result, we find that re- 
chargeable batteries are provided for in heading 8507, HTSUS. 

Based on the foregoing we find that the battery chargers packaged to- 
gether with batteries are, prima facie, classifiable under headings 8504 and 
8507, HTSUS. Therefore they cannot be classified solely on the basis of GRI 
i 

GRI 3 provides, in pertinent part, that: 

When by application of rule 2(b) or for any other reason, goods are, 
prima facie classifiable under two or more headings, classification shall 
be effected as follows: 

(a) The heading which provides the most specific description shall be 

preferred to headings providing a more general description. How- 
ever, when two or more headings refer to only part of the materi- 
als or substances contained in mixed or composite goods or to part 
only on the items in a set put up for retail sale, those headings are 
to be regarded as equally specific in relation to the goods, even if 
one of them gives a more complete or precise description of the 
good. 
Mixtures, composite goods consisting of different materials or 
made up of different components, and goods put up in sets for re- 
tail sale, which cannot be classified by reference to 3(a), shall be 
classified as if they consisted of the material or component which 
gives them their essential character, insofar as this criterion is 
applicable. 


Explanatory Note X to GRI 3(b) provides that: 


For the purpose of this Rule, the term ‘goods put up in sets for retail 
sale’ shall be taken to mean goods which: 

(a) consist of at least two different articles which are, prima facie, classi- 
fiable in different headings... ; 

(b) consist of products or articles put up together to meet a particular 
need or carry out a specific activity; and 

(c) are put up in a manner suitable for sale directly to users without re- 
packing (e.g., in boxes or cases or on boards). 
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With regard to scenario 1, we find the subject storage battery and battery 
charger to be a set for classification purposes. They fully satisfy all three re- 
quirements of EN 3(b)(X), in that, the batteries and the chargers are classifi- 
able in different headings, are “put up together” to provide a rechargeable 
power source, and are offered for sale directly to users without repacking. 
Consequently, the batteries and chargers may not be classified separately 
under their respective classifications. 

With regard to scenarios 2 and 3, we consider them to be the same. It is a 
well-established classification principle that goods are classified in their im- 
ported condition. XTC Products, Inc. v. United States, 771 F. Supp. 401, 405 
(1991). See also United States v. Citroen, 223 U.S. 407 (1911). Accordingly, 
from this point forward, we will refer to scenarios 2 and 3 as “scenario 2”. 

With regard to scenario 2, we note that after the storage battery and bat- 
tery charger are imported other components must be added to the 
footwarmer box. We find the addition of these other components to be re- 
packing. Accordingly, we find that the subject storage battery and battery 
charger are not a set for classification purposes because they do not fulfill 
the requirements of EN 3(b)(X). 

Explanatory Note (IX) to GRI 3(b) provides, in pertinent part: 


For the purposes of this Rule, composite goods made up of different com- 
ponents shall be taken to mean not only those in which the components 
are attached to each other to form a practically inseparable whole but 
also those with separable components, provided these components are 
adapted one to the other and are mutually complementary and that to- 
gether they form a whole which would not normally be offered for sale 
in separate parts. 


Based on the foregoing, we find that the storage battery and the battery 
charger in scenario 2, as imported, constitute a composite good. Although 
the two items are “separable components”, they are adapted one to the other, 
are mutually complementary, and, as indicated by the merchandise itself, 
form a whole which would not normally be offered for sale in separate parts. 

Explanatory Note VIII to GRI 3(b) explains, “(t]he factor which deter- 
mines essential character will vary as between different kinds of goods. It 
may, for example, be determined by the nature of the material or compo- 
nent, its bulk, quantity, weight or value, or by the role of the constituent ma- 
terial in relation to the use of the goods.” Court decisions on essential char- 
acter for GRI 3(b) purposes have looked primarily to the role of the 
constituent material in relation to the use of the good. See Better Home 
Plastics Corp. v. U.S., 915 F. Supp. 1265 (CIT 1996), affd 119 F. 3d 969 (Fed. 
Cir. 1997) (“Better Home Plastics”); Mita Copystar America, Inc. v. U.S., 966 
F. Supp. 1245 (CIT 1997), rehear’g denied, 994 F. Supp. 393 (1998); Vista 
Int'l Packing Co. v. U.S., 890 F. Supp. 1095 (CIT 1995). See also Pillowtex 
Corp. v. U.S., 893 F. Supp. 188 (CIT 1997), affd 171 F. 3d 1370 (CAFC 1999); 
Avenues in Leather, Inc. v. U.S., 2004 Ct. Int’l Trade LEXIS 39, affd 423 
F.3d 1326 (Fed. Cir. 2005). 

We note that, prior to initial use, the storage battery must be fully 
charged in order to be useful. Further, every time the battery need charging, 
the charger must be used. We find, therefore, that the battery charger is es- 
sential to the effectiveness of the storage battery. We also note that the stor- 
age battery has a limited shelf life. Once it can no longer hold a charge, it is 
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discarded, and a new battery must be purchased. In this sense, the battery 
become “disposable” while the charger remains functional. 

CBP has previously held, in relation to similar merchandise, that the 
battery-charging component imparts the set’s essential character because 
the purpose of the set is to charge batteries. The main reason for purchasing 
the set is not to obtain batteries, but rather to obtain a device which de- 
creases the need to periodically purchase new batteries. See HQ 083672, 
dated May 16, 1989, NY E80178, dated April 29, 1999. So too, in the instant 
case, we find that the purpose of the subject battery charger in scenarios 1 
and 2 is to charge batteries, and that such sets and composite goods are pro- 
vided for under subheading 8504.40.9550, HTSUS, as “other” rectifiers and 
rectifying apparatus. 


HOLDING: 

By application of GRI 3(b), we find that the subject battery charger set 
and the composite good made up of the storage battery and battery charger 
are provided for in heading 8504, specifically in subheading 8504.40.9550, 
HTSUS, which provides for: “Electrical transformers, static converters (for 
example, rectifiers) and inductors; ...: Static converters: Other: Rectifiers 
and rectifying apparatus: Other.” 

EFFECT ON OTHER RULINGS: 
HQ 955105, dated December 10, 1993, is hereby revoked. 


MYLES B. HARMON, 
Director, 
Commercial and Trade Facilitation Division. 


SRNR ee 
[ATTACHMENT D] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 


HQ 968227 
CLA-2 RR:CTF:TCM 968227 HkP 
CATEGORY: Classification 
TARIFF NO.: 8504.40.9550 
Mr. BRENT REIDER 
INTERNATIONAL TRADE GROUP, INC. 
Postal Drawer 21877 
Columbus, OH 43221-0877 


RE: Modification of NY G87863; solar powered battery charger with re- 
chargeable battery 


DEAR MR. REIDER: 

This is in reference to New York Ruling Letter (“NY”) G87863, issued to 
you on March 26, 2001, in which a solar powered battery charger with re- 
chargeable battery was classified under the Harmonized Tariff of the United 
States (“HTSUS”). We have reconsidered NY G87863 and determined that 
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the tariff classification of the battery charger set is incorrect. This letter sets 
forth the correct classification. 
FACTS: 

NY G87863 described the merchandise as a solar powered battery charger 
with rechargeable battery. CBP classified the merchandise in subheading 
8507.20.8030, HTSUS, which provides for other acid lead storage batteries. 

If imported separately, the battery and the battery charger would be clas- 
sified under headings 8507 and 8504, HTSUS, respectively. 

ISSUE: 

What is the essential character of the battery charger set? 
LAW AND ANALYSIS: 

Classification of merchandise under the HTSUS is in accordance with the 
General Rules of Interpretation (GRIs). GRI 1 provides that the classifica- 
tion of goods shall be determined according to the terms of the headings of 
the tariff schedule and any relative section or chapter notes. In the event 
that the goods cannot be classified solely on the basis of GRI 1, and if the 
headings and legal notes do not otherwise require, the remaining GRIs 2 
through 6 may then be applied in order. 

The HTSUS provisions under consideration are as follows: 

8504 Electrical transformers, static converters (for example, rec- 
tifiers) and inductors; parts thereof: 

8504.40 Static converters: 

8504.40.95 Other: 

Rectifiers and rectifying apparatus: 

8504.40.9550 Other 

8507 Electric storage batteries, including separators therefor, 
whether or not rectangular (including square); parts 
thereof: 


8507.80 Other storage batteries: 
8507.8080 Other 


Although not explicitly stated in NY G87863, we assume that the battery 
charger with rechargeable battery was considered to be a set for classifica- 
tion purposes. For purposes of this ruling, we assume the same. 

GRI 3 provides, in pertinent part, that: 


When by application of rule 2(b) or for any other reason, goods are, 
prima facie classifiable under two or more headings, classification shall 
be effected as follows: 


(b) Mixtures, composite goods consisting of different materials or 
made up of different components . . . which cannot be classified by 
reference to 3(a), shall be classified as if they consisted of the ma- 
terial or component which gives them their essential character, 
insofar as this criterion is applicable. 
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The Harmonized Commodity Description and Coding System Explanatory 
Notes (EN) constitute the official interpretation of the HTSUS. While not le- 
gally binding nor dispositive, the ENs provide a commentary on the scope of 
each heading of the HTSUS and are generally indicative of the proper inter- 
pretation of these headings. See T.D. 89-80. Explanatory Note VIII to GRI 
3(b) explains, “[t]he factor which determines essential character will vary as 
between different kinds of goods. It may, for example, be determined by the 
nature of the material or component, its bulk, quantity, weight or value, or 
by the role of the constituent material in relation to the use of the goods.” 
Court decisions on essential character for GRI 3(b) purposes have looked pri- 
marily to the role of the constituent material in relation to the use of the 
good. See Better Home Plastics Corp. v. U.S., 915 F. Supp. 1265 (CIT 1996), 


affd 119 F. 3d 969 (Fed. Cir. 1997) (“Better Home Plastics”); Mita Copystar 
America, Inc. v. U.S., 966 F. Supp. 1245 (CIT 1997), rehear’g denied, 994 F. 
Supp. 393 (1998); Vista Int'l Packing Co. v. U.S., 890 F. Supp. 1095 (CIT 
ae See also Pillowtex x Corp. v. U. S. 303 F en 188 (CIT 1997), affd 171 


3d 1370 (CAFC 1999); Avenues. in Leather, Inc. v. U.S., 2004 Ct. Int’ 
ed LEXIS 39, aff'd 423 F.3d 1326 (Fed. Cir. 2005). 

We note that, prior to initial use, the rechargeable battery must be fully 
charged in order to be useful. Further, every time the battery need charging, 
the charger must be used. We find, therefore, that the battery charger is es- 
sential to the effectiveness of the rechargeable battery. We also note that the 
rechargeable battery has a limited shelf life. Once it can no longer hold a 
charge, it is discarded, and new a rechargeable battery must be purchased. 
In this sense, the battery becomes “disposable” while the charger remains 
functional. 

CBP has previously held, in relation to similar merchandise, that the bat- 
tery charging component imparts the set’s essential character because the 
purpose of the set is to charge batteries. The main reason for purchasing the 
set is not to obtain batteries, but rather to obtain a device which decreases 
the need to periodically purchase new batteries. See HQ 083672, dated May 
16, 1989, NY E80178, dated April 29, 1999. So too, in the instant case, we 
find that the purpose of the subject battery charger set is to charge batter- 
ies, and that such sets are provided for under subheading 8504.40.9550, 
HTSUS, as “other” rectifiers and rectifying apparatus. 


HOLDING: 





By application of GRI 3(b), we find that the subject battery charger set is 
provided for in heading 8504, specifically subheading 8504.40.9550, HTSUS, 
which provides for: “Electrical transformers, static converters (for example, 
rectifiers) and inductors; ...: Static converters: Other: Rectifiers and recti- 
fying apparatus: Other.” 


EFFECT ON OTHER RULINGS: 


NY G87863, dated March 26, 2001, is hereby modified with respect to the 
classification of the solar powered battery charger with rechargeable bat- 
tery. The classification of the other items in NY G87863 is unchanged. 

MYLES B. HARMON, 
Director, 
Commercial and Trade Facilitation Division. 
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REVOCATION OF TWO RULING LETTERS AND 
REVOCATION OF TREATMENT RELATING TO TARIFF 
CLASSIFICATION OF BEEF JERKY 


AGENCY: Bureau of Customs and Border Protection; Department 
of Homeland Security. 


ACTION: Revocation of two tariff classification ruling letters and 
revocation of treatment relating to the classification of beef jerky. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930, as 
amended (19 U.S.C. 1625(c)), this notice advises interested parties 
that the Bureau of Customs and Border Protection (CBP) is revoking 
two ruling letters relating to the tariff classification of beef jerky un- 
der the Harmonized Tariff Schedule of the United States Annotated 
(HTSUSA). CBP is also revoking any treatment previously accorded 
by it to substantially identical transactions. Notice of the proposed 
revocation of NY [84087 was published in the Customs Bulletin, Vol- 
ume 40, Number 12, on March 15, 2006. CBP received nine com- 
ments opposing the proposed revocation during the notice and com- 
ment period that closed on April 14, 2006. 


EFFECTIVE DATE: This action is effective for merchandise en- 
tered or withdrawn from warehouse for consumption on or after Au- 
gust 27, 2006. 


FOR FURTHER INFORMATION CONTACT: Kelly Herman, 
Tariff Classification and Marking Branch: (202) 572-8713. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 


On December 8, 1993, Title VI (Customs Modernization) of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as 
amended, and related laws. Two new concepts which emerge from 
the law are “informed compliance” and “shared responsibility.” 
These concepts are premised on the idea that in order to maximize 
voluntary compliance with customs laws and regulations, the trade 
community needs to be clearly and completely informed of its legal 
obligations. Accordingly, the law imposes a greater obligation on 
CBP to provide the public with improved information concerning the 
trade community’s responsibilities and rights under the customs and 
related laws. In addition, both the trade and CBP share responsibil- 
ity in carrying out import requirements. For example, under section 
484 of the Tariff Act of 1930, as amended (19 U.S.C. § 1484), the im- 
porter of record is responsible for using reasonable care to enter, 
classify and value imported merchandise, and provide any other in- 
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formation necessary to enable CBP to properly assess duties, collect 
accurate statistics and determine whether any other applicable legal 
requirement is met. 

Pursuant to section 625(c), Tariff Act of 1980 (19 U.S.C. 1625(c)), 
as amended by section 623 of Title VI (Customs Modernization) of 
the North American Free Trade Agreement Implementation Act, 
Pub. L. 103-182, 107 Stat. 2057, 2186 (1993), notice of the proposed 
revocation of NY 184087 was published in the Customs Bulletin, Vol- 
ume 40, Number 12, on March 15, 2006. CBP received nine com- 
ments opposing the proposed revocation during the notice and com- 
ment period that closed on April 14, 2006. 

As stated in the proposed notice, this revocation will cover any rul- 
ings on this merchandise that may exist but have not been specifi- 
cally identified. Any party who has received an interpretive ruling or 
decision (i.e., a ruling letter, internal advice memorandum or deci- 
sion or protest review decision) on the merchandise subject to this 
notice should have advised CBP during the notice period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 
U.S.C. 1625(c)(2)), as amended by section 623 of Title VI, CBP is re- 
voking any treatment previously accorded by CBP to substantially 
identical transactions. Any person involved in substantially identical 
transactions should have advised CBP during the notice period. An 
importer’s failure to advise CBP of substantially identical transac- 
tions or of a specific ruling not identified in this notice, may raise is- 
sues of reasonable care on the part of the importer or its agents for 
importations of merchandise subsequent to the effective date of the 
final decision on this notice. 

In NY 184087, CBP ruled that “Teriyaki Beef Jerky,” item 
BRZTK100 and “Teriyaki Beef Jerky,” item BRZTK101, were classi- 
fied in subheading 1602.50.2040, HTSUSA, which provides for 
“Other prepared or preserved meat, meat offal or blood: Of bovine 
animals: Other: Not containing cereals or vegetables: Other: In air- 
tight containers: Other, Other.” In NY 184133, CBP ruled that “Old 
Fashioned Beef Jerky,” item BRZOF120, was classified in subhead- 
ing 1602.50.2040, HTSUSA, which provides for “Other prepared or 
preserved meat, meat offal or blood: Of bovine animals: Other: Not 
containing cereals or vegetables: Other: In airtight containers: 
Other, Other.” Since the issuance of these rulings, CBP has reviewed 
the classification of these items and has determined that the cited 
rulings are in error, and that the beef jerky should be classified in 
subheading 1602.50.0900, HTSUS, which provides for ”Other pre- 
pared or preserved meat, meat offal or blood: Of bovine animals: 
Other: Not containing cereals or vegetables: Cured or pickled.” 

Pursuant to 19 U.S.C. 1625(c)(1), CBP is revoking NY 184087 and 
NY 184133 and is revoking or modifying any other ruling not specifi- 
cally identified, to reflect the proper classification of the beef jerky 
according to the analysis contained in Headquarters Ruling Letters 





42 CUSTOMS BULLETIN AND DECISIONS, VOL. 40, NO. 27, JUNE 28, 2006 


(HQ) 968047 and HQ 968048, set forth as Attachments A and B, re- 
spectively, to this document. Additionally, pursuant to 19 U.S.C. 
1625(c)(2), CBP is revoking any treatment previously accorded by 
CBP to substantially identical transactions. 

In accordance with 19 U.S.C. 1625 (c), this ruling will become ef- 
fective 60 days after publication in the Customs Bulletin. 


DATED: June 9, 2006 


Gail A. Hamill for MYLES B. HARMON, 
Director, 
Commercial and Trade Facilitation Division. 


Attachments 


(na AER erm 
[ATTACHMENT A] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 


HQ 968047 

June 9, 2006 

CLA-2 RR:CTF:TCM 968047 KSH 
TARIFF NO.: 1602.50.0900 


MR. CHARLES RILEY 
JOHN A. STEER COMPANY 
28 South 2nd Street 
Philadelphia, PA 19106 


RE: Revocation of New York Ruling Letter (NY) 184087, dated July 25, 2002; 
Classification of beef jerky from Brazil. 


DEAR Mk. RILEY: 

This letter is to inform you that the Bureau of Customs and Border Pro- 
tection (CBP) has reconsidered New York Ruling Letter (NY) 184087, issued 
on July 25, 2002, concerning the classification under the Harmonized Tariff 
Schedule of the United States (HTSUS) of beef jerky from Brazil. The beef 
jerky was classified in subheading 1602.50.2040, HTSUS, which provides for 
“Other prepared or preserved meat, meat offal or blood: Of bovine animals: 
Other: Not containing cereals or vegetables: Other: In airtight containers: 
Other, Other.” Since the issuance of NY 184087, CBP has reviewed the clas- 
sification of this item and has determined that the cited ruling is in error. 

Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 1625(c)), as 
amended by section 623 of Title VI (Customs Modernization) of the North 
American Free Trade Agreement Implementation Act, Pub. L. 103-182, 107 
Stat. 2057, 2186 (1993), notice of the proposed revocation of NY 184087 was 
published in the Customs Bulletin, Volume 40, Number 12, on March 15, 
2006. CBP received nine comments opposing the revocation of NY 184087 
during the notice and comment period that closed on April 14, 2006. Only 
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eight of the nine commenters provided substantive comments. These com- 
ments will be addressed in the revised LAW AND ANALYSIS section, infra. 


FACTS: 


The beef jerky is described as: 

1. “Teriyaki Beef Jerky,” item BRZTK100, is sliced, cooked, and seasoned 
beef that is packaged in bulk for further processing. The ingredients are 
sliced beef, water, brown sugar, sugar, soy sauce powder, salt, hydrolyzed 
corn protein, vinegar, monosodium glutamate, ginger, torula yeast, onion 
powder, spices (ground celery seed and ground ginger), garlic powder, citric 
acid, spice extractive (oleoresin ginger), and a curing agent (containing so- 
dium nitrite). The meat contains, by weight, 30 percent protein, 24 percent 
moisture, 5 percent fat, and 2.5 percent salt. 

2. “Teriyaki Beef Jerky,” item BRZTK101, is sliced, cooked, and seasoned 
beef that is packaged in bulk for further processing. The ingredients are 
sliced beef, water, brown sugar, sugar, salt, hydrolyzed soy protein, spice 
(powdered ginger), vinegar, monosodium glutamate, powdered onion, pow- 
dered garlic, citric acid, and a curing agent (containing sodium nitrite). The 
meat contains, by weight, 30 percent protein, 24 percent moisture, 5 percent 
fat, and 2.5 percent salt. 

During the manufacturing process, fat is removed from fresh meat and 
the meat is sliced. After slicing, the meat is taken to a tumbling area where 
water and seasoning are added. The meat is tumbled for 20 minutes and 
placed in a cooler for a period of one day. Then meat is placed in an oven for 
cooking and smoking. The meat is atomized with natural wood smoke flavor 
for 15 minutes. The product is cooked for six hours until an internal tem- 


perature of 155° Fahrenheit is reached. It is then cooked at smokehouse 
temperature (180° Fahrenheit) until a moisture range of 22—24 percent is 
achieved. The meat is cooled at room ternperature and packed in plastic 
totes. The totes are taken to the packaging room where the product is placed 
in plastic bags that are sealed and an oxygen scavenger is added. The prod- 
ucts are imported in corrugated cartons (in bulk) for further processing. 


ISSUE: 

Whether the beef jerky is classified as other prepared or preserved meat of 
subheading 1602.50.2040, HTSUS or as cured or pickled beef of subheading 
1602.50.0900, HTSUS. 


LAW AND ANALYSIS: 


Classification under the HTSUS is made in accordance with the General 
Rules of Interpretation (GRI). GRI 1 provides that the classification of goods 
shall be determined according to the terms of the headings of the tariff 
schedule and any relative Section or Chapter Notes. In the event that the 
goods cannot be classified solely on the basis of GRI 1, and if the headings 
and legal notes do not otherwise require, the remaining GRI may then be 
applied. 

The Explanatory Notes (EN) to the Harmonized Commodity Description 
and Coding System, which represent the official interpretation of the tariff 
at the international level, facilitate classification under the HTSUS by offer- 
ing guidance in understanding the scope of the headings and GRI. See T.D. 
89-80. 54 Fed. Reg. 35127, 35128 (Aug. 23, 1989). 
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Heading 0210, HTSUS, provides for “Meat and edible offal, salted, in 
brine, dried or smoked; edible flours and meals of meat or meat offal. The 
General ENs to Chapter 2, HTSUS, provide in pertinent part: 


Meat and meat offal not falling in any heading of this Chapter are clas 
sified in Chapter 16, e.g.: 


(b) Meat and meat offal cooked in any way (boiled, steamed, grilled, 
fried or roasted), or otherwise prepared or preserved by any process not 
provided for in this Chapter, including those merely covered with batter 
or bread crumbs, truffled or seasoned (e.g., with pepper and salt), as 
well as liver pastes and pates. (heading 16.02). 


In this instance, the merchandise at issue has been otherwise prepared or 
preserved by the addition of seasonings, thus the jerky cannot be classified 
in heading 0210, HTSUS as dried or smoked beef. 

Heading 1602, HTSUS, provides for other prepared or preserved meat, 
meat offal or blood. The Explanatory Notes to heading 1602, HTSUS, pro- 
vide, in part, the methods by which meat of this heading may be prepared or 
preserved. It reads in relevant part: 

The heading covers : 


(3) Meat and meat offal prepared or preserved by other processes not 
provided for in Chapter 2 or heading 05.04, including those merely cov- 
ered with batter or bread crumbs, truffled, seasoned (e.g., with both 
pepper and salt) or finely homogenised (see the General Explanatory 
Note to this Chapter, Item (4)). 


The instant beef jerky is prepared or preserved by the addition of salt, sugar 
or other sweeteners, a mixture of additional preservative ingredients includ- 
ing sodium nitrite, seasonings and smoking. As such, the beef jerky is other 
prepared or preserved as provided for in heading 1602, HTSUS. 

Heading 1602, HTSUS, is divided into six subheadings. Subheading 
1602.50, HTSUS, provides for prepared or preserved beef of bovine animals. 
Subheading 1602.50,HTSUS, is further subdivided to provide for cured or 
pickled beef or other prepared beef. 

When the issue is based on competing subheadings, for purposes of deter- 
mining the subheading, GRI 6 is applied. GRI 6 provides that “for legal pur- 
poses, the classification of goods in the subheadings of a heading shall be de- 
termined according to the terms of those subheadings and any related 
subheading notes and mutatis mutandis, to [rules 1 through 5], on the un- 
derstanding that only subheadings at the same level are comparable.” 

Seven of the nine comments received argue that classification should be 
based on the dehydration process rather than whether the product has been 
cured or pickled as it is the dehydration process which is argued to be essen- 
tial to the manufacture of beef jerky. The eighth commenter argues that the 
ingredients are more properly identified as a marinade rather than a cure. 
That commenter further argues that with respect to this product, placing 
the jerky in a cooler for one day is insufficient to cure, the amount of salt is 
insignificant and is only used to equalize the product and the sodium nitrite 
is only present to fix the color. Finally that commenter argues that the defi- 
nition of curing was established in Mercantil Distributora, S.A. v. United 
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States 33 Cust. Ct. 158 (1954), affd 43 C.C.P.A. 111 (1956) and must be con- 
sidered herein. 

As stated above, the instant beef jerky cannot be classified as smoked or 
dried beef in heading 0210 as it has been otherwise prepared or preserved 
by the addition of seasoning. Thus, the question becomes whether the beef 
jerky is classified in subheading 1602.50.0900 as cured or pickled beef or in 
subheading 1602.50.2040 as other prepared or preserved meat in airtight 
containers. 

We note that the term “cured or pickled” is not defined in the HTSUS nor 
is it described in the ENs. Where not defined in a legal note under the 
HTSUS or clearly described in the ENs, tariff terms are construed in accor- 
dance with their common and commercial meanings which are presumed to 
be the same. Nippon | Kogaku (USA) Inc. v. United States, 69 CCPA 89, 67: 
F.2d 380 (1982). Common and commercial meaning may be determined by 
consulting dictionaries, lexicons, scientific authorities and other reliable 
sources. C.J. Tower & Sons v. United States, 69 CCPA 128, 673 F.2d 1268 

1982). 

In Mer anil Satelite, oA, United States 33 Cust. Ct. 158 (1954), 
affd 43 C.C.P.A. 111 (1956), the U.S. Customs Court, examined several defi- 
nitions of curing as meaning to preserve for purposes of the TSUS provision 
for “Meats, prepared or preserved, not specially provided for (e omen beef 
packed in air-tight containers and pickled or cured beef or veal), 3¢ per Ib., 
but not less than 10% ad val.” 

Although Mercantil is a TSUS case, it has HTSUS implications. The Om- 
nibus Trade Act of 1988 pea that earlier tariff decisions must not be dis- 
regarded in applying the HTSUS. Rather, on a “case by case basis, prior de- 
cisions should be considered instructive in interpreting the HTSUS, 
particularly where the nomenclature previously interpreted in those deci- 
sions remains unchanged and no dissimilar interpretation is required by the 
text of the HTSUS.” H. Rep. No. 100-576, 100th Cong., 2d Sess. 548,550 
(1988). 

The Mercantil court determined that the common meaning of the word 
“cured” as used in referring to meat was “preserved,” and concluded that 
since the involved meat would not keep for more than a few days without 
refrigeration, it was not “preserved” and therefore not “cured.” 

In support of that conclusion the Mercantil court made reference to many 
dictionary definitions and judicial interpretations. Some of the dictionary 
definitions are as follows: 

Cure To prepare for keeping, by salting, drying, etc.; to preserve 
(meat, fish, fruit, tobacco, etc.). A New English Dictionary on Historical 
Principles, 1893. 


Cure To salt and dry (meat) for the purpose of saving or preserving 
A Dictionary of American English on Historical Principles, 1940. 

Cure To put through a preserving process, as by salting, smoking, 

etc., or by drying; as, to cure hams; the grass must be thoroughly cured. 


To be preserved, as by drying. Funk & Wagnalls New Standard Dictio- 
nary of the English Language, 1942. 


Cure preserve (meat) by drying and salting. Thorndike-Barnhart 
Comprehensive Desk Dictionary, 1951 
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Cure * * * to prepare (meat, fish, etc.) for preservation by salting, dry- 
ing, etc. New Century Dictionary of the English Language, 1952 


Cure * * * to prepare for keeping; to preserve, as by drying, salting, etc.: 
as, to cure beef or fish; to cure hay. Webster’s New International Dictio- 
nary, 1932 

Cure* * * To prepare for keeping or use; to preserve, as by drying, salt- 
ing, etc.; * * * Webster’s New International Dictionary 2nd Ed. 1934. 


The Mercantil court also took note of the Encyclopedia of Chemical Technol- 
ogy (1952), which stated the following under the heading “Meat and Meat 
Products” [Volume 8, page 829]: 


CURING OF MEATS 


The original purpose of curing meat was to preserve the meat without 
refrigeration. The primary factor in preservation was the addition of 
salt. Throughout the succeeding centuries, various modifications and 
additions were made in the curing ingredients. Today the curing agents, 
in addition to salt, may include sodium nitrate and/or sodium nitrite (to 
render the color heat-stable), sugar, and spices. The products may be 
smoked and/or partially dried. With modern refrigeration there is no 
longer a need for salt in high concentration as a preserving agent; today 
salt is used in smaller amounts and chiefly for its flavor effects. The 
modern milder- cured products are made possible by rigid sanitation 
and thorough refrigeration during processing. They require refrigera- 
tion for preservation. 


Curing is generally confined to pork and beef. Cured meats may consist 
of such cuts as hams, picnics, bellies (bacon), thigh muscles (dried beef), 
brisket (beef), or ground and comminuted meat. Many cured meats, like 
ham, bacon, and sausages, are smoked following curing. Cured commi- 
nuted meats may be processed into sausage or canned. 


The above definitions clearly evidence that curing encompasses smoking, 
drying, salting and/or the addition of sodium nitrate and/or sodium nitrite 
(to render the color heat-stable), sugar, and spices. Furthermore, unlike the 
salted beef at issue in Mercantil Distributora, S.A. v. United States, supra, 
the beef jerky at issue will keep for a long time without refrigeration. We 
have not been provided with any evidence that the addition of sodium ni- 
trite, salt and sugar is purely for taste and aesthetic appeal. The instant 
beef jerky has been cured through the addition of salt, sugar, sodium nitrite, 
refrigeration, smoking and drying. The aforementioned processes cumula- 
tively reduce the moisture content of the beef jerky to a point at which it be- 
comes shelf-stable. Accordingly, the beef jerky at issue is classified in sub- 
heading 1602.50.0900, HTSUS, as cured or pickled meat. 


HOLDING: 


The beef jerky is classified in heading 1602, HTSUS. It is specifically pro- 
vided for in subheading 1602.50.0900, HTSUS, which provides for ”Other 
prepared or preserved meat, meat offal or blood: Of bovine animals: Other: 
Not containing cereals or vegetables: Cured or pickled.” The general column 
one rate of duty is 4.5% ad valorem. 

Duty rates are provided for your convenience and are subject to change. 
The text of the most recent HTSUS and the accompanying duty rates are 
provided on the internet at www.usitc.gov. 
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EFFECT ON OTHER RULINGS: 

NY 184087, dated July 25, 2002, is hereby revoked. In accordance with 19 
U.S.C. 1625(c), this ruling will become effective 60 days after its publication 
in the Customs Bulletin. 


Gail A. Hamill for MYLES B. HARMON, 
Director, 
Commercial and Trade Facilitation Division. 


ARI 
[ATTACHMENT B] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
HQ 968048 
June 9, 2006 
CLA-—2 RR:CTF:TCM 968048 KSH 
TARIFF NO.: 1602.50.0900 


Mr. CHARLES RILEY 
JOHN A. STEER COMPANY 
28 South 2nd Street 
Philadelphia, PA 19106 


RE: Revocation of New York Ruling Letter (NY) 184133, dated July 25, 2002; 
Classification of beef jerky from Brazil. 
DEAR MR. RILEY: 

This letter is to inform you that the Bureau of Customs and Border Pro- 
tection (CBP) has reconsidered New York Ruling Letter (NY) 184133, issued 
to you on July 25, 2002, concerning the classification under the Harmonized 
Tariff Schedule of the United States (HTSUS) of beef jerky from Brazil. The 
beef jerky was classified in subheading 1602.50.2040, HTSUS, which pro- 
vides for “Other prepared or preserved meat, meat offal or blood: Of bovine 
animals: Other: Not containing cereals or vegetables: Other: In airtight con- 
tainers: Other, Other.” Since the issuance of NY 184133, CBP has reviewed 
the classification of this item and has determined that the cited ruling is in 
error. 

Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 1625(c)), as 
amended by section 623 of Title VI (Customs Modernization) of the North 
American Free Trade Agreement Implementation Act, Pub. L. 103-182, 107 
Stat. 2057, 2186 (1993), notice of the proposed revocation of NY 184087 was 
published in the Customs Bulletin, Volume 40, Number 12, on March 15, 
2006. CBP received nine comments during the notice and comment period 
that closed on April 14, 2006. Only eight of the nine commenters provided 
substantive comments. These comments will be addressed in the revised 
LAW AND ANALYSIS section, infra. 


FACTS: 


The beef jerky is described as: 
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“Old Fashioned Beef Jerky,” item BRZOF120, is sliced, cooked, and sea- 
soned beef that is packaged in bulk for further processing. The ingredi- 
ents are sliced beef, brown sugar, water, salt, vinegar, black pepper, gar- 
lic powder, monosodium glutamate, citric acid, and a curing agent 
(containing sodium nitrite). The meat contains, by weight, 30 percent 
protein, 24 percent moisture, 5 percent fat, and 2.5 percent salt. 


“Peppered Beef Jerky,” item BRZPP140, is sliced, cooked, and seasoned 
beef that is packaged in bulk for further processing. The ingredients are 
sliced beef, brown sugar, water, salt, black pepper, vinegar, garlic pow- 
der, monosodium glutamate, citric acid, and a curing agent (containing 
sodium nitrite). The meat contains, by weight, 30 percent protein, 24 
percent moisture, 5 percent fat, and 2.5 percent salt. 


“Mexican Brand Beef Jerky,” item BRZMX150, is sliced, cooked, and 
seasoned beef that is packaged in bulk for further processing. The ingre- 
dients are sliced beef, brown sugar, water, salt, red pepper, black pep- 
per, garlic powder, monosodium glutamate, oregano, citric acid, and a 
curing agent (containing sodium nitrite). The meat contains, by weight, 
30 percent protein, 24 percent moisture, 5 percent fat, and 2.5 percent 
salt. 


During the manufacturing process, fat is removed from fresh meat and 
the meat is sliced. After slicing, the meat is taken to a tumbling area where 
water and seasoning are added. The meat is tumbled for 20 minutes and 
placed in a cooler for a period of one day (for curing). Then meat is placed in 
an oven for cooking and smoking. The meat is atomized with natural wood 
smoke flavor for 15 minutes. The product is cooked for six hours until an in- 
ternal temperature of 155° Fahrenheit is reached. It is then cooked at 
smokehouse temperature (180° Fahrenheit) until a moisture range of 22—24 
percent is achieved. The meat is cooled at room temperature and packed in 
plastic totes. The totes are taken to the packaging room where the product is 
placed in plastic bags that are sealed and an oxygen scavenger is added. The 
products are imported in corrugated cartons (in bulk) for further processing. 


ISSUE: 


Whether the beef jerky is classified as other prepared or preserved meat of 
subheading 1602.50.2040, HTSUS or as cured or pickled beef of subheading 
1602.50.0900, HTSUS. 


LAW AND ANALYSIS: 


Classification under the HTSUS is made in accordance with the General 
Rules of Interpretation (GRI). GRI 1 provides that the classification of goods 
shall be determined according to the terms of the headings of the tariff 
schedule and any relative Section or Chapter Notes. In the event that the 
goods cannot be classified solely on the basis of GRI 1, and if the headings 
and legal notes do not otherwise require, the remaining GRI may then be 
applied. 

The Explanatory Notes (EN) to the Harmonized Commodity Description 
and Coding System, which represent the official interpretation of the tariff 
at the international level, facilitate classification under the HTSUS by offer- 
ing guidance in understanding the scope of the headings and GRI. See T.D. 
89-80. 54 Fed. Reg. 35127, 35128 (Aug. 23, 1989). 
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Heading 0210, HTSUS, provides for “Meat and edible offal, salted, in 
brine, dried or smoked; edible flours and meals of meat or meat offal. The 
General ENs to Chapter 2, HTSUS, provide in pertinent part: 


Meat and meat offal not falling in any heading of this Chapter are clas- 
sified in Chapter 16, e.g.: 


(b) Meat and meat offal cooked in any way (boiled, steamed, grilled, 
fried or roasted), or otherwise prepared or preserved by any process not 
provided for in this Chapter, including those merely covered with batter 
or bread crumbs, truffled or seasoned (e.g., with pepper and salt), as 
well as liver pastes and pates. (heading 16.02). 


In this instance, the merchandise at issue has been otherwise prepared or 
preserved by the addition of seasonings, thus the jerky cannot be classified 
in heading 0210, HTSUS as dried or smoked beef. 

Heading 1602, HTSUS, provides for other prepared or preserved meat, 
meat offal or blood. The Explanatory Notes to heading 1602, HTSUS, pro- 
vide, in part, the methods by which meat of this heading may be prepared or 
preserved. It reads in relevant part: 


The heading covers : 


(3) Meat and meat offal prepared or preserved by other processes not 
provided for in Chapter 2 or heading 05.04, including those merely cov- 
ered with batter or bread crumbs, truffled, seasoned (e.g., with both 
pepper and salt) or finely homogenised (see the General Explanatory 
Note to this Chapter, Item (4)). 


The instant beef jerky is prepared or preserved by the addition of salt, sugar 
or other sweeteners, a mixture of additional preservative ingredients includ- 
ing sodium nitrite, seasonings and smoking. As such, the beef jerky is other 
prepared or preserved as provided for in heading 1602, HTSUS. 

Heading 1602, HTSUS, is divided into six subheadings. Subheading 
1602.50, HTSUS, provides for prepared or preserved beef of bovine animals. 
Subheading 1602.50,HTSUS, is further subdivided to provide for cured or 
pickled beef or other prepared beef. 

When the issue is based on competing subheadings, for purposes of deter- 
mining the subheading, GRI 6 is applied. GRI 6 provides that “for legal pur- 
poses, the classification of goods in the subheadings of a heading shall be de- 
termined according to the terms of those subheadings and any related 
subheading notes and mutatis mutandis, to [rules 1 through 5], on the un- 
derstanding that only subheadings at the same level are comparable.” 

Seven of the nine comments received argue that classification should be 
based on the dehydration process rather than whether the product has been 
cured or pickled as it is the dehydration process which is argued to be essen- 
tial to the manufacture of beef jerky. The eighth commenter argues that the 
ingredients are more properly identified as a marinade rather than a cure. 
That commenter further argues that with respect to this product, placing 
the jerky in a cooler for one day is insufficient to cure, the amount of salt is 
insignificant and is only used to equalize the product and the sodium nitrite 
is only present to fix the color. Finally that commenter argues that the defi- 
nition of curing was established in Mercantil Distributora, S.A. v. United 
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States 33 Cust. Ct. 158 (1954), affd 43 C.C.P.A. 111 (1956) and must be con- 
sidered herein. 

As stated above, the instant beef jerky cannot be classified as smoked or 
dried beef in heading 0210 as it has been otherwise prepared or preserved 
by the addition of seasoning. Thus, the question becomes whether the beef 
jerky is classified in subheading 1602.50.0900 as cured or pickled beef or in 
subheading 1602.50.2040 as other prepared or preserved meat in airtight 
containers. 

We note that the term “cured or pickled” is not defined in the HTSUS nor 
is it described in the ENs. Where not defined in a legal note under the 
HTSUS or clearly described in the ENs, tariff terms are construed in accor- 
dance with their common and commercial meanings which are presumed to 
be the same. Nippon Kogaku (USA) Inc. v. United States, 69 CCPA 89, 673 
F.2d 380 (1982). Common and commercial meaning may be determined by 
consulting dictionaries, lexicons, scientific authorities and other reliable 
sources. C.J. Tower & Sons v. United States, 69 CCPA 128, 673 F.2d 1268 
(1982). 

In Mercantil Distributora, S.A. v. United States 33 Cust. Ct. 158 (1954), 
affd 43 C.C.P.A. 111 (1956), the U.S. Customs Court, examined several defi- 
nitions of curing as meaning to preserve for purposes of the TSUS provision 
for “Meats, prepared or preserved, not specially provided for (except beef 
packed in air-tight containers and pickled or cured beef or veal), 3¢ per lb., 
but not less than 10% ad val.” 

Although Mercantil is a TSUS case, it has HTSUS implications. The Om- 
nibus Trade Act of 1988 provides that earlier tariff decisions must not be dis- 
regarded in applying the HTSUS. Rather, on a “case by case basis, prior de- 
cisions should be considered instructive in interpreting the HTSUS, 
particularly where the nomenclature previously interpreted in those deci- 
sions remains unchanged and no dissimilar interpretation is required by the 
text of the HTSUS.” H. Rep. No. 100-576, 100th Cong., 2d Sess. 548,550 
(1988). 

The Mercantil court determined that the common meaning of the word 
“cured” as used in referring to meat was “preserved,” and concluded that 
since the involved meat would not keep for more than a few days without 
refrigeration, it was not “preserved” and therefore not “cured.” 

In support of that conclusion the Mercantil court made reference to many 
dictionary definitions and judicial interpretations. Some of the dictionary 
definitions are as follows: 











Cure * * * To prepare for keeping, by salting, drying, etc.; to preserve 
(meat, fish, fruit, tobacco, etc.). A New English Dictionary on Historical 
Principles, 1893. 


Cure * * * To salt and dry (meat) for the purpose of saving or preserving 
it. A Dictionary of American English on Historical Principles, 1940. 

Cure * * * To put through a preserving process, as by salting, smoking, 
etc., or by drying; as, to cure hams; the grass must be thoroughly cured. 


To be preserved, as by drying. Funk & Wagnalls New Standard Dictio- 
nary of the English Language, 1942. 

Cure * * * preserve (meat) by drying and salting. Thorndike-Barnhart 
Comprehensive Desk Dictionary, 1951 
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Cure * * * to prepare (meat, fish, etc.) for preservation by salting, dry- 
ing, etc. New Century Dictionary of the English Language, 1952 


Cure * * * to prepare for keeping; to preserve, as by drying, salting, etc.: 
as, to cure beef or fish; to cure hay. Webster’s New International Dictio- 
nary, 1932 


Cure* * * To prepare for keeping or use; to preserve, as by drying, salt- 
ing, etc.; * * * Webster’s New International Dictionary 2nd Ed. 1934. 


The Mercantil court also took note of the Encyclopedia of Chemical Technol- 
ogy (1952), which stated the following under the heading “Meat and Meat 
Products” [Volume 8, page 829]: 


CURING OF MEATS 


The original purpose of curing meat was to preserve the meat without 
refrigeration. The primary factor in preservation was the addition of 
salt. Throughout the succeeding centuries, various modifications and 
additions were made in the curing ingredients. Today the curing agents, 
in addition to salt, may include sodium nitrate and/or sodium nitrite (to 
render the color heat-stable), sugar, and spices. The products may be 
smoked and/or partially dried. With modern refrigeration there is no 
longer a need for salt in high concentration as a preserving agent; today 
salt is used in smaller amounts and chiefly for its flavor effects. The 
modern milder- cured products are made possible by rigid sanitation 
and thorough refrigeration during processing. They require refrigera- 
tion for preservation. 


Curing is generally confined to pork and beef. Cured meats may consist 
of such cuts as hams, picnics, bellies (bacon), thigh muscles (dried beef), 
brisket (beef), or ground and comminuted meat. Many cured meats, like 
ham, bacon, and sausages, are smoked following curing. Cured commi- 
nuted meats may be processed into sausage or canned. 


The above definitions clearly evidence that curing encompasses smoking, 
drying, salting and/or the addition of sodium nitrate and/or sodium nitrite 
(to render the color heat-stable), sugar, and spices. Furthermore, unlike the 
salted beef at issue in Mercantil Distributora, S.A. v. United States, supra, 
the beef jerky at issue will keep for a long time without refrigeration. We 
have not been provided with any evidence that the addition of sodium ni- 
trite, salt and sugar is purely for taste and aesthetic appeal. The instant 
beef jerky has been cured through the addition of salt, sugar, sodium nitrite, 
refrigeration, smoking and drying. The aforementioned processes cumula- 
tively reduce the moisture content of the beef jerky to a point at which it be- 
comes shelf-stable. Accordingly, the beef jerky at issue is classified in sub- 
heading 1602.50.0900, HTSUS, as cured or pickled meat. 

HOLDING: 

The beef jerky is classified in heading 1602, HTSUS. It is specifically pro- 
vided for in subheading 1602.50.0900, HTSUS, which provides for “Other 
prepared or preserved meat, meat offal or blood: Of bovine animals: Other: 
Not containing cereals or vegetables: Cured or pickled.” The general column 
one rate of duty is 4.5% ad valorem. 

Duty rates are provided for your convenience and are subject to change. 
The text of the most recent HTSUS and the accompanying duty rates are 
provided on the internet at www.usitc.gov. 
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EFFECT ON OTHER RULINGS: 

NY 184133, dated July 25, 2002, is hereby revoked. In accordance with 19 
U.S.C. 1625(c), this ruling will become effective 60 days after its publication 
in the Customs Bulletin. 


Gail A. Hamill for MYLES B. HARMON, 
Director, 
Commercial and Trade Facilitation Division. 


a 


MODIFICATION OF ONE RULING LETTER, REVOCATION 
OF FOUR RULING LETTERS, AND REVOCATION OF 
TREATMENT RELATING TO THE CLASSIFICATION OF 
CERTAIN BASE METAL MEDALLIONS AND MEDALS 


AGENCY: U.S. Customs and Border Protection, Department of 
Homeland Security. 


ACTION: Notice of modification of one ruling letter, revocation of 
four ruling letters, and revocation of treatment relating to the classi- 
fication of certain base metal medallions and medals. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
§1625(c)), as amended by section 623 of Title VI (Customs Modern- 
ization) of the North American Free Trade Agreement Implementa- 
tion Act (Pub. L. 103—182,107 Stat. 2057), this notice advises inter- 
ested parties that U.S. Customs and Border Protection (CBP) is 
modifying one ruling letter and revoking four ruling letters relating 
to the tariff classification, under the Harmonized Tariff Schedule of 
the United States (HTSUS), of certain base metal medallions and 
medals. Similarly, CBP is revoking any treatment previously ac- 
corded by it to substantially identical transactions. Notice of the pro- 
posed actions was published in the Customs Bulletin, Volume 40, 
Number 18, on April 26, 2006. No comments were received in re- 
sponse to the notice. 


EFFECTIVE DATE: This action is effective for merchandise entered 
or withdrawn from warehouse for consumption on or after August 
27, 2006. 


FOR FURTHER INFORMATION CONTACT: Heather K. Pinnock, 
Tariff Classification and Marking Branch, at (202) 572-8828. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On December 8, 1993, Title VI (Customs Modernization) of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”) became effective. 
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Title VI amended many sections of the Tariff Act of 1930, as 
amended, and related laws. Two new concepts which emerge from 
the law are informed compliance and shared responsibility. 
These concepts are premised on the idea that in order to maximize 
voluntary compliance with customs laws and regulations, the trade 
community needs to be clearly and completely informed of its legal 
obligations. Accordingly, the law imposes a greater obligation on 
CBP to provide the public with improved information concerning the 
trade community’s responsibilities and rights under the customs and 
related laws. In addition, both the trade and CBP share responsibil- 
ity in carrying out import requirements. For example, under section 
484 of the Tariff Act of 1930, as amended (19 U.S.C. §1484), the im- 
porter of record is responsible for using reasonable care fo enter, 
classify and value imported merchandise, and provide any other in- 
formation necessary to enable CBP to properly assess duties, collect 
accurate statistics and determine whether any other applicable legal 
requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
§1625(c)(1)), as amended by section 623 of Title VI, a notice was pub- 
lished in the Customs Bulletin, Volume 40, Number 18, on April 26, 
2006, proposing to modify one ruling letter and revoke four ruling 
letters relating to the tariff classification of certain base metal me- 
dallions and medals. No comments were received in response to the 
notice. As stated in the proposed notice, this revocation and modifi- 
cation covers any rulings on this merchandise which may exist but 
have not been specifically identified. CBP has undertaken reason- 
able efforts to search existing databases for rulings in addition to the 
ones identified. No further rulings have been found. Any party who 
has received an interpretive ruling or decision (i.e., ruling letter, in- 
ternal advice memorandum or decision or protest review decision) on 
the merchandise subject to this notice should have advised CBP dur- 
ing the comment period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 
U.S.C. §1625 (c)(2)), as amended by section 623 of Title VI, CBP is 
revoking any treatment previously accorded by CBP to substantially 
identical transactions. Any person involved with substantially iden- 
tical transactions should have advised CBP during the comment pe- 
riod. An importer’s failure to advise CBP of substantially identical 
transactions or of a specific ruling not identified in this notice, may 
raise issues of reasonable care on the part of the importer or its 
agents for importations of merchandise subsequent to the effective 
date of the final decision on this notice. 

Pursuant to 19 U.S.C. §1625(c)(1), CBP is revoking HQ 951290, 
NY J86623, NY A81489, and NY E84976 and modifying NY 891591, 
to reflect the proper classification of the base metal medals and me- 
dallions under heading 8306, specifically subheading 8306.29.0000, 
HTSUS, as other ornaments of base metal pursuant to the analysis 
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set forth in proposed Headquarters Ruling Letters (HQ) 968022 (At- 
tachment A), HQ 968146 (Attachment B), HQ 968147 (Attachment 
C), and HQ 968148 (Attachment D). Additionally, pursuant to 19 
U.S.C. §1625(c)(2), CBP is revoking any treatment previously ac- 
corded by CBP to substantially identical transactions that are con- 
trary to the determination set forth in this notice. 

In accordance with 19 U.S.C. §1625(c), this ruling will become ef- 
fective 60 days after publication in the Customs Bulletin. 


DATED: June 13, 2006 


Cynthia Reese for MYLES B. HARMON, 
Director, 
Commercial and Trade Facilitation Division. 


Attachments 


LE A 
[ATTACHMENT A] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 


HQ 968022 
June 13, 2006 
CLA-2 RR:CTF:TCM 968022 HkP 
CATEGORY: Classification 
TARIFF NO.: 8306.29.0000 
THE UNICOVER CORPORATION 
c/o STEIN SHOSTAK SHOSTAK & O’HARA 
3580 Wilshire Blvud., Suite 1240 
Los Angeles, CA 90010 


RE: Classification of base metal medals; revocation of HQ 951290 


DEAR SIRS: 

This is in reference to Headquarters Ruling Letter (HQ) 951290, dated 
May 27, 1992, in which the tariff classification of base metal medals was de- 
termined under the Harmonized Tariff Schedule of the United States 
(“HTSUS”). HQ 951290 classified the medals in heading 7616, HTSUS, as 
“other articles of aluminum”. We have reconsidered HQ 951290 and have de- 
termined that the tariff classification of the medals is not correct. 

As an initial matter, we note that under San Francisco Newspaper Print- 
ing Co. v. United States, 9 CIT 517, 620 F. Supp. 738 (1985), the decision on 
the merchandise that was the subject of Protest 5201—00-100573 was final 
on both the protestant and the U.S. Customs Service (now, U.S. Customs 
and Border Protection (“CBP”)). Therefore, while we may review the law and 
analysis of HQ 951290, any decision taken herein would not impact the en- 
tries subject to that ruling. 

Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. §1625(c)), as 
amended by section 623 of Title VI (Customs Modernization) of the North 
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American Free Trade Agreement Implementation Act, Pub. L. 103-182, 107 
Stat. 2057, 2186 (1993), notice of the proposed revocation was published on 
April 26, 2006, in the Customs Bulletin, Volume 40, Number 18. No com- 
ments were received in response to this notice. 


FACTS: 
The medals are labeled as “First Man in Space Medals” from the Soviet 
Union and are described in the marketing literature as being minted from 
the metal of a Soviet spaceship actually flown in space. The metal has been 
identified as aluminum. The medals measure 40mm in diameter, the ob- 
verse featuring the profile of Yuri Gagarin (the world’s first man in space), 
the reverse his Vostok I spaceship orbiting the earth. The literature indi- 
cates that the medal may be part of a set also featuring a “3-Ruble First 
Man in Space Commemorative Coin”. Both the coin and the medal are indi- 
vidually encapsulated and shipped complete with a deluxe presentation box 
and a Certificate of Authenticity. We note that the medal is similar in ap- 
pearance to the coin, in that, they are both round, have approximately the 
same diameter (the coin is 39 mm in diameter, the medal 40mm), and are 
both struck in Proof finish “with characteristic finely frosted details against 
a mirror-like background.” However, only the medal is considered in this rul- 
ing. 
HQ 951290 classified the medal in subheading 7616.90.00, HTSUS, which 
provides for “Other articles of aluminum: Other.” HQ 951290 declined to 
classify the medal in heading 9705, HTSUS, as collector’s pieces of historical 
or numismatic interest, stating that: 
Inasmuch the medals were produced in a large amount as a commercial 
undertaking and were imported in a large consignment, we would not 
regard them as collectors’ pieces nor forming a collection of numismatic 
interest. 

ISSUE: 

Whether the “First Man in Space Medals” are classified in heading 7118, 
HTSUS, which provides for coins; heading 7617, HTSUS, which provides for 
other articles of aluminum; or, in heading 8306, HTSUS, which provides for 
statuettes and other ornaments of base metal. 

LAW AND ANALYSIS: 

Classification under the HTSUS is made in accordance with the General 
Rules of Interpretation (GRIs). GRI 1 provides that the classification of 
goods shall be determined according to the terms of the headings of the tar- 
iff schedule and any relative section or chapter notes. In the event that the 
goods cannot be classified solely on the basis of GRI 1, and if the headings 
and legal notes do not otherwise require, the remaining GRIs 2 through 6 
may then be applied in order. 

The HTSUS provisions under consideration are as follows: 

7118 Coin: 
7118.10.0000 Coin (other than gold coin), not being legal tender. 
7616 Other articles of aluminum: 


Other: 


7616.99 Other: 





56 CUSTOMS BULLETIN AND DECISIONS, VOL. 40, NO. 27, JUNE 28, 2006 


7616.99.50 
7616.99.5090 
8306 


Statuettes and other ornaments, and parts thereof: 


8306.29.0000 Other. 


The Harmonized Commodity Description and Coding System Explanatory 
Notes (ENs) constitute the official interpretation of the HTSUS. While not 
legally binding nor dispositive, the ENs provide a commentary on the scope 
of each heading of the HTSUS and are generally indicative of the proper in- 
terpretation of these headings. See T.D. 89-80. 

As an initial matter, we note that HQ 951290 declined to classify the med- 
als in heading 9705, HTSUS, as collector’s pieces of historical or numismatic 
interest, because: 

Inasmuch the medals were produced in a large amount as a commercial 
undertaking and were imported in a large consignment, we would not 
regard them as collectors’ pieces nor forming a collection of numismatic 
interest. 


This reasoning was based on EN 97.05, which provides, in part, that: 


Goods produced as a commercial undertaking to commemorate, cel- 
ebrate, illustrate or depict an event or any other matter, whether or not 
production is limited in quantity or circulation, do not fall in this 


heading... unless the goods themselves have subsequently attained 
that interest by reason of their age or rarity. 


We agree that the medals should not be classified in heading 9705, HTSUS. 
Heading 7118, HTSUS, provides for “Coins”. Explanatory Note 71.18 pro- 
vides that: 


This heading applies to coins of any metal... of officially prescribed 
weight and design, issued under government control for use as legal 
tender. Consignments of individual coins or of sets of coins which are le- 
gal tender in the country of issue are classified in this heading even if 
they are put up for general sale in presentation cases. 


Unlike the 3-Ruble First Man in Space 30th Anniversary Commemorative 
Coin, the subject medals are not legal tender. Furthermore, EN 71.18(a) in- 
dicates that heading 7118, HTSUS, does not cover medals, even if struck in 
the same way as coins. The medals are therefore not classifiable in this 
heading. 

Heading 7616, HTSUS, provides for “Other articles of aluminum”. Ex- 
planatory Note 76.16 provides, in relevant part, that: 


This heading covers all articles of aluminum other than those covered 
by the preceding headings of this Chapter, or by Note 1 to Section XV, or 
articles specified or included in Chapter 82 or 83, or more specifically 
covered elsewhere in the Nomenclature. (Original emphasis.) 


Based on the foregoing, the medals are prima facie classifiable in heading 
7616, HTSUS. However, EN 76.16 indicates that this proposed classification 
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is a “basket” provision, in that, articles may only be classified in this head- 
ing if not more specifically covered by any other HTSUS heading. 

Heading 8306, HTSUS, provides for “statuettes and other ornaments, of 
base metal”. Legal Note 3 to Section XV, HTSUS, defines “base metals” to in- 
clude aluminum. The term “ornament” is not defined in the HTSUS. A tariff 
term that is not defined in the HTSUS or in the ENs is construed in accor- 
dance with its common and commercial meaning. Nippon Kogaku (USA) Inc. 
v. United States, 69 CCPA 89, 673 F.2d 380 (1982). Common and commercial 
meaning may be determined by consulting dictionaries, lexicons, scientific 
authorities and other reliable sources. C.J. Tower & Sons v. United States, 
69 CCPA 128, 673 F.2d 1268 (1982). Merriam-Webster online dictionary de- 
fines “ornament” as “something that lends grace or beauty”. 

Explanatory Note 83.06(B), HTSUS, clarifies that: 


This group comprises a wide range of ornaments of base metal (whether 
or not incorporating subsidiary non-metallic parts) of a kind designed 
essentially for decoration, e.g., in homes, offices, assembly rooms, place 
of religious worship, gardens. 








The group covers articles which have no utility value but are wholly or- 
namental, and articles whose only usefulness is to contain or support 
other decorative articles or to add to their decorative effect, for example: 


(1) Busts, statuettes and other decorative figures; ornaments... for 
mantelpieces, shelves, etc. (animals, symbolic or allegorical figures, 
etc.); sporting or art trophies (cups, etc.); wall ornaments incorporat- 
ing fittings for hanging (plaques, trays, plates, medallions other 
than those for personal adornment); artificial flowers, rosettes and 
similar ornamental goods or cast or forged metal . . . knick-knacks 


for shelves or domestic display cabinets. 


The Court of International Trade (CIT) has stated that the canon of con- 
struction ejusdem generis, which means literally, “of the same class or kind,” 
teaches that “where particular words of description are followed by general 
terms, the latter will be regarded as referring to things of a like class with 
those particularly described.” Nissho-Iwai American Corp. v. United States 
(Nissho), 10 CIT 154, 156 (1986). “As applicable to classification cases, 
ejusdem generis requires that the imported merchandise possess the essen- 
tial characteristics or purposes that unite the articles enumerated eo nomine 
in order to be classified under the general terms.” Id. at 157. The essential 
characteristics or purposes of the above listed exemplars are that they are of 
base metal and they are decorative. We note that the medals are targeted 
toward coin collectors, are struck in a proof (uncirculated) finish with “finely 
frosted details against a mirror-like background”, and despite their “coin- 
like” appearance, are not legal tender. Accordingly, we are of the opinion that 
the medals are designed essentially for decoration and are wholly ornamen- 
tal with no utility value. We find the medals to be ejusdem generis with the 
exemplars of EN 83.06 and therefore prima facie classifiable in heading 
8306, HTSUS. 

Applying EN 76.16 to these facts, we find that the medals are described 
with more specificity in heading 8306, HTSUS, as ornaments of base metal, 
than in heading 7616, because the medals are designed essentially for deco- 
ration, are wholly ornamental and have no utility value. 
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HOLDING: 


By application of GRI 1, we find that the subject medals are classified in 
heading 8306, HTSUS, and specifically provided for in subheading 
8306.29.0000, HTSUS, which provides for “...Statuettes and other orna- 
ments of base metal;...: Statuettes and other ornaments, and parts 
thereof: Other”. 

The text of the most recent HTSUS and the accompanying duty rates are 
provided on the World Wide Web at www.usitc.gov. 


EFFECT ON OTHER RULINGS: 


HQ 951290 is revoked. In accordance with 19 U.S.C. §1625(c), this ruling 
will become effective 60 days after its publication in the Customs Bulletin. 


Cynthia Reese for MYLES B. HARMON, 
Director, 
Commercial & Trade Facilitation Division. 


en ERIE a 
[ATTACHMENT B] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 


HQ 968146 

June 13, 2006 

CLA-2 RR:CTF:TCM 968146 HkP 
CATEGORY: Classification 
TARIFF NO.: 8306.29.0000 


Ms. NICOLE WRIGHT 

WEE GATES, INC. 

39 Madison Avenue 
Toronto, Ontario M5R 2S2 
Canada 


RE: Pocket medallions; modification of NY 891591; revocation of NY 
E84976 
DEAR MS. WRIGHT: 

This is in reference to New York Ruling Letter (NY) 891591, dated October 
22, 1993, and NY E84976, dated July 26, 1999, regarding the classification 
of pocket medallions under the Harmonized Tariff Schedule of the United 
States (“HTSUS”). We have reconsidered NY 891591 and NY E84976 and 
have determined that the tariff classification of the pocket medallions is not 
correct. The classification of the other items in NY 891591 remains un- 
changed. 

Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. §1625(c)), as 
amended by section 623 of Title VI (Customs Modernization) of the North 
American Free Trade Agreement Implementation Act, Pub. L. 103—182, 107 
Stat. 2057, 2186 (1993), notice of the proposed revocation was published on 
April 26, 2006, in the Customs Bulletin, Volume 40, Number 18. No com- 
ments were received in response to this notice. 





BUREAU OF CUSTOMS AND BORDER PROTECTION 


FACTS: 
In NY 891591, the medallions were described as follows: 


They will be made of solid brass, solid copper with a bronze finish... 
respectively. Each medallion, approximately 1 3/4 inches in diameter, 
will have “Inukshuk” stamped in the middle and comes engraved with a 
message. It will be packaged in a box made of cardboard. In the box is a 
solid oak base with a felt sticky dot and a piece of cotton batting which 
will help hold the medallion in place. The medallions will be used as gift 
items or awards. 


In NY E84976, the medallion was described as a “pewter medallion with 
the logo Inukshuk’ on the front. Its purpose is to be given as a gift and en- 
graved on the back. It comes packaged in a box with a wooden base.” 

NY 891591 classified the solid brass and solid copper medallions in sub- 
heading 7419.99.5050, HTSUS, which provides for: “Other articles of copper: 
Other: Other.” NY E84976 classified the pewter medallion in subheading 
8007.00.5000, HTSUS, which provides for: “Other articles of tin: Other.” 


ISSUE: 


Whether the solid brass and solid copper medallions are classified in 
heading 7419, HTSUS, which provides for “other articles of copper”, or in 
heading 8306, HTSUS, which provides for “statuettes and other ornaments, 
of base metal.” 

Whether the pewter medallion is classified in heading 8007, HTSUS, 
which provides for “Other articles of tin” or in heading 8306, HTSUS, which 
provides for “statuettes and other ornaments, of base metal.” 


LAW AND ANALYSIS: 


Classification under the HTSUS is made in accordance with the General 
Rules of Interpretation (GRIs). GRI 1 provides that the classification of 
goods shall be determined according to the terms of the headings of the tar- 
iff schedule and any relative section or chapter notes. In the event that the 
goods cannot be classified solely on the basis of GRI 1, and if the headings 
and legal notes do not otherwise require, the remaining GRIs 2 through 6 
may then be applied in order. 

The Harmonized Commodity Description and Coding System Explanatory 
Notes (ENs) constitute the official interpretation of the HTSUS. While not 
legally binding nor dispositive, the ENs provide a commentary on the scope 
of each heading of the HTSUS and are generally indicative of the proper in- 
terpretation of these headings. See T.D. 89-80. 

The HTSUS provisions under consideration are as follows: 


7419 Other articles of copper: 
Other: 
Other: 
Other: 
7419.99.50 
7419.99.5050 





60 CUSTOMS BULLETIN AND DECISIONS, VOL. 40, NO. 27, JUNE 28, 2006 


8007 Other articles of tin: 
8007.00.5000 Other. 


8306 Bells, gongs and the like, nonelectric, of base metal; statu- 


Statuettes and other ornaments, and parts thereof: 


8306.29.0000 Other 


As stated above, NY 891591 classified the solid brass and solid copper me- 
dallions in subheading 7419.99.5050, HTSUS, which provides for: “Other ar- 
ticles of copper: Other: Other.” Heading 7419, HTSUS, is found in Section 
XV of the HTSUS. Legal Note 5 to Section XV provides that “an alloy of base 
metal is to be classified as an alloy of the metal which predominates by 
weight over each of the other metals.” General Explanatory Note (1) to 
Chapter 74 explains that under the provisions of Note 5 to Section XV, brass 
may be classified with copper. Therefore the medallions are, prima facie, 
classifiable in this heading. 

However, EN 74.19, HTSUS, provides that: 


[T]his heading covers all articles of copper other than those covered by 

preceding headings of this Chapter or by Note 1 to Section XV, or ar- 

ticles specified or included in Chapter 82 or 83, or more specifically 
covered elsewhere in the Nomenclature. (Original emphasis.) 

NY E84976 classified the pewter medallion in subheading 8007.00.5000, 

HTSUS, which provides for: “Other articles of tin: Other.” Heading 8007, 

HTSUS, is also found in Section XV of the HTSUS. The General ENs to 


Chapter 80 provide that under the provisions of Note 5 to Section XV, pew- 
ter may be classified with tin. Therefore the medallion is, prima facie, classi- 
fiable in heading 8007, HTSUS. 


However, EN 80.07, HTSUS, provides, in relevant part, that: 


[T]his heading cover all articles of tin other than those covered by pre- 
ceding headings of this Chapter or by Note 1 to Section XV, or articles 
specified or included in Chapter 82 or 83, or more specifically covered 
elsewhere in the Nomenclature. (Original emphasis.) 


Heading 8306, HTSUS, provides for “statuettes and other ornaments, of 
base metal”. Legal Note 3 to Section XV, HTSUS, defines the term “base 
metals” to include copper and tin. The term “ornament” is not defined in the 
HTSUS. A tariff term that is not defined in the HTSUS or in the ENs is con- 
strued in accordance with its common and commercial meaning. Nippon 
Kogaku (USA) Inc. v. United States, 69 CCPA 89, 673 F.2d 380 (1982). Com- 
mon and commercial meaning may be determined by consulting dictionar- 
ies, lexicons, scientific authorities and other reliable sources. C.J. Tower & 
Sons v. United States, 69 CCPA 128, 673 F.2d 1268 (1982). Merriam-Webster 
Online dictionary defines “ornament” as “something that lends grace or 
beauty”. 

Explanatory Note 83.06(B), HTSUS, clarifies that: 


This group comprises a wide range of ornaments of base metal (whether 
or not incorporating subsidiary non-metallic parts) of a kind designed 
essentially for decoration, e.g., in homes, offices, assembly rooms, place 
of religious worship, gardens. 
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The group covers articles which have no utility value but are wholly or- 
namental, and articles whose only usefulness is to contain or support 
other decorative articles or to add to their decorative effect, for example: 


(1) Busts, statuettes and other decorative figures; ornaments... for 
mantelpieces, shelves, etc. (animals, symbolic or allegorical figures, 
etc.); sporting or art trophies (cups, etc.); wall ornaments incorporat- 
ing fittings for hanging (plaques, trays, plates, medallions other 
than those for personal adornment); artificial flowers, rosettes and 
similar ornamental goods or cast or forged metal . . . knick-knacks 
for shelves or domestic display cabinets. 


The Court of International Trade (CIT) has stated that the canon of con- 
struction ejusdem generis, which means literally, “of the same class or kind”, 
teaches that “where particular words of description are followed by general 
terms, the latter will be regarded as referring to things of a like class with 
those particularly described.” Nissho-Iwai American Corp. v. United States 
(Nissho), 10 CIT 154, 156 (1986). “As applicable to classification cases, 
ejusdem generis requires that the imported merchandise possess the essen- 
tial characteristics or purposes that unite the articles enumerated eo nomine 
in order to be classified under the general terms.” Id. at 157. The essential 
characteristics of the above listed exemplars are that they are of base metal 
and they are decorative. We find the subject medallions to be ejusdem 
generis with the exemplars of EN 83.06, HTSUS, and therefore prima facie 
classifiable in heading 8306, HTSUS. 

We find that all the subject medallions are described with greater specific- 
ity in heading 8306, HTSUS, as ornaments of base metal, than in heading 
7419 and 8007, because the medals are designed essentially for decoration, 
are wholly ornamental and have no utility value. Accordingly, based on the 
guidance of EN 74.19 and EN 80.07, we find that the solid brass and solid 
copper medallions as well as the pewter medallion are precluded from classi- 
fication in headings 7419 and 8007, HTSUS, respectively. 


HOLDING: 


By application of GRI 1, we find that the brass, copper, and pewter medal- 
lions are classified in heading 8306, HTSUS, and are specifically provided 
for in subheading 8306.29.0000, HTSUS, which provides for “. . . Statuettes 
and other ornaments of base metal...: Statuettes and other ornaments, 
and parts thereof: Other”. 

The text of the most recent HTSUS and the accompanying duty rates are 
provided on the World Wide Web at www.usitc.gov. 

EFFECT ON OTHER RULINGS: 


NY E84976 is revoked. 

NY 891591 is modified with respect to the classification of the solid brass 
and solid copper medallions. The tariff classifications of the other items in 
NY 891591 are unchanged. 

In accordance with 19 U.S.C. §1625(c), this ruling will become effective 60 
days after its publication in the Customs Bulletin. 





Cynthia Reese for MYLES B. HARMON, 
Director, 
Commercial & Trade Facilitation Division. 
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[ATTACHMENT C] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 


HQ 968147 

June 13, 2006 

CLA-2 RR:CTF:TCM 968147 HkP 
CATEGORY: Classification 
TARIFF NO.: 8306.29.0000 


Ms. DOROTHY TROMBLEY 
F.W. MEYERS & Co., INC. 
193 West Service Road 
P.O. Box 188 
Champlain, NY 12919 


RE: Sports medallions from Italy and Taiwan; revocation of NY A81489 


DEAR Ms. TROMBLEY: 

This is in reference to New York Ruling Letter (NY) A81489, dated March 
25, 1996, regarding the classification of commemorative medallions under 
the Harmonized Tariff Schedule of the United States (“HTSUS”). We have 
reconsidered NY A81489 and have determined that the tariff classification 
of the medallions is not correct. 

Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. §1625(c)), as 
amended by section 623 of Title VI (Customs Modernization) of the North 
American Free Trade Agreement Implementation Act, Pub. L. 103-182, 107 
Stat. 2057, 2186 (1993), notice of the proposed revocation was published on 
April 26, 2006, in the Customs Bulletin, Volume 40, Number 18. No com- 


ments were received in response to this notice. 
FACTS: 


In NY A81489, the medallions were described as follows: 


a) 2 brass medallions — one depicting 2 tennis rackets and a net|,] [t]he 
other depicting a football and a helmet. Both medallions are made in 
Italy. b) 2 zinc medallions — one depicting a pair of ice skaters|,] [t]he 
other depicting a scuba diver. One medallion is made in Italy and the 
other is made in Taiwan. 

NY A81489 classified the brass medallions in subheading 7419.99.5050, 
HTSUS, which provides for “Other articles of copper: Other: Other.” The zinc 
medallions were classified in subheading 7907.90.6000, HTSUS, which pro- 
vides for “Other articles of zinc: Other.” 

ISSUE: 

Whether the brass medallions are classified in heading 7419, HTSUS, 
which provides for “other articles of copper”, or in heading 8306, HTSUS, 
which provides for “statuettes and other ornaments, of base metal.” 

Whether the zinc medallions are classified in heading 7907, HTSUS, 
which provides for “other articles of zinc”, or in heading 8306, HTSUS, 
which provides for “statuettes and other ornaments, of base metal.” 





BUREAU OF CUSTOMS AND BORDER PROTECTION 


LAW AND ANALYSIS: 

Classification under the HTSUS is made in accordance with the General 
Rules of Interpretation (GRIs). GRI 1 provides that the classification of 
goods shall be determined according to the terms of the headings of the tar- 
iff schedule and any relative section or chapter notes. In the event that the 
goods cannot be classified solely on the basis of GRI 1, and if the headings 
and legal notes do not otherwise require, the remaining GRIs 2 through 6 
may then be applied in order. 

The Harmonized Commodity Description and Coding System Explanatory 
Notes (ENs) constitute the official interpretation of the HTSUS. While not 
legally binding nor dispositive, the ENs provide a commentary on the scope 
of each heading of the HTSUS and are generally indicative of the proper in- 
terpretation of these headings. See T.D. 89-80. 

The HTSUS provisions under consideration are as follows: 

7419 Other articles of copper: 
Other: 
Other: 
Other: 
7419.99.50 Other 
7419.99.5050 Other 
7907.00 Other articles of zinc: 


7907.00.6000 


8306 


Statuettes and other ornaments, and parts thereof: 
8306.29.0000 Other 


As stated above, NY A81489 classified the brass medallions in subheading 
7419.99.5050, HTSUS, which provides for “Other articles of copper: Other: 
Other.” Heading 7419 is found in Section XV of the HTSUS. Legal Note 5 to 
Section XV provides that “an alloy of base metal is to be classified as an al- 
loy of the metal which predominates by weight over each of the other met- 
als.” General Explanatory Note (1) to Chapter 74 explains that under the 
provisions of Note 5 to Section XV, brass may be classified with copper. 
Therefore the medallions are, prima facie, classifiable in this heading. 

However, EN 74.19, HTSUS, provides that: 


[T]his heading covers all articles of copper other than those covered by 
preceding headings of this Chapter or by Note 1 to Section XV, or ar- 
? 


ticles specified or included in Chapter 82 or 83, or more specifically cov- 
ered elsewhere in the Nomenclature. (Original emphasis. ) 


The zinc medallions were classified in subheading 7907.90.6000, HTSUS, 
which provides for “Other articles of zinc: Other.” EN 79.07 provides that: 
[T]his heading covers all articles of zinc other than those covered by 
preceding headings of this Chapter or by Note 1 to Section XV, or ar- 
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ticles specified or included in Chapter 82 or 83, or more specifically 
covered elsewhere in the Nomenclature. (Original emphasis.) 


Heading 8306, HTSUS, provides for “statuettes and other ornaments, of 
base metal”. Legal Note 3 to Section XV, HTSUS, defines the expression 
“base metals” to include copper and zinc. The term “ornament” is not defined 
in the HTSUS. A tariff term that is not defined in the HTSUS or in the ENs 
is construed in accordance with its common and commercial meaning. Nip- 
pon Kogaku (USA) Inc. v. United States, 69 CCPA 89, 673 F.2d 380 (1982). 
Common and commercial meaning may be determined by consulting dictio- 
naries, lexicons, scientific authorities and other reliable sources. C.J. Tower 
& Sons v. United States, 69 CCPA 128, 673 F.2d 1268 (1982). Merriam- 
Webster Online dictionary defines “ornament” as “something that lends 
grace or beauty”. 

Explanatory Note 83.06(B), HTSUS, clarifies that: 

This group comprises a wide range of ornaments of base metal (whether 
or not incorporating subsidiary non-metallic parts) of a kind designed 
essentially for decoration, e.g., in homes, offices, assembly rooms, place 
of religious worship, gardens. 





The group covers articles which have no utility value but are wholly or- 
namental, and articles whose only usefulness is to contain or support 
other decorative articles or to add to their decorative effect, for example: 


(1) Busts, statuettes and other decorative figures; ornaments... for 
mantelpieces, shelves, etc. (animals, symbolic or allegorical figures, 
etc.); sporting or art trophies (cups, etc.); wall ornaments incorporat- 
ing fittings for hanging (plaques, trays, plates, medallions other 
than those for personal adornment); artificial flowers, rosettes and 
similar ornamental goods or cast or forged metal .. . knick-knacks 
for shelves or domestic display cabinets. 


The Court of International Trade (CIT) has stated that the canon of con- 
struction ejusdem generis, which means literally, “of the same class or kind,” 
teaches that “where particular words of description are followed by general 
terms, the latter will be regarded as referring to things of a like class with 
those particularly described.” Nissho-Iwai American Corp. v. United States 
(Nissho), 10 CIT 154, 156 (1986). “As applicable to classification cases, 
ejusdem generis requires that the imported merchandise possess the essen- 
tial characteristics or purposes that unite the articles enumerated eo nomine 
in order to be classified under the general terms.” Id. at 157. The essential 
characteristics or purposes of the above listed exemplars are that they are of 
base metal and they are decorative. We find the subject medallions to be 
ejusdem generis with the exemplars of EN 83.06, HTSUS, and therefore 
prima facie classifiable in heading 8306, HTSUS. 

We find that all the subject medallions are described with greater specific- 
ity in heading 8306, HTSUS, as ornaments of base metal, than in headings 
7419 and 7907, because the medals are designed essentially for decoration, 
are wholly ornamental and have no utility value. Accordingly, by application 
of EN 74.19 and EN 79.07, we find that the brass medallions and the zinc 
medallions are precluded from classification in heading 7419 and 7907, 


HTSUS, respectively. 








BUREAU OF CUSTOMS AND BORDER PROTECTION 


HOLDING: 


By application of GRI 1, we find that the brass medallions and the zinc 
medallions are classified in heading 8306, HTSUS, and are specifically pro- 
vided for in subheading 8306.29.0000, HTSUS, which provides for: 
“... Statuettes and other ornaments of base metal . . . : Statuettes and other 
ornaments, and parts thereof: Other.” 

The text of the most recent HTSUS and the accompanying duty rates are 
provided on the World Wide Web at www.usitc.gov. 


EFFECT ON OTHER RULINGS: 


NY A81489 is revoked. In accordance with 19 U.S.C. §1625(c), this ruling 
will become effective 60 days after its publication in the Customs Bulletin. 


Cynthia Reese for MYLES B. HARMON, 
Director, 
Commercial & Trade Facilitation Division. 


| 
[ATTACHMENT D] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 


HQ 968148 
June 13, 2006 
CLA-2 RR:CTF:TCM 968148 HkP 
CATEGORY: Classification 
TARIFF NO.: 8306.29.0000 
Ms. FRANCENE C. HINDS 
JAV INTERNATIONAL, INC. 
500 Ocean Avenue 
East Rockaway, NY 11518-1235 


RE: Brass medallion from China; revocation of NY J86623 


DEAR MS. HINDs: 

This is in reference to New York Ruling Letter (NY) J86623, dated July 8, 
2003, regarding the classification of a commemorative medallion under the 
Harmonized Tariff Schedule of the United States (“HTSUS”). We have re- 
considered NY J86623 and have determined that the tariff classification of 
the medallion is not correct. 

Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. §1625(c)), as 
amended by section 623 of Title VI (Customs Modernization) of the North 
American Free Trade Agreement Implementation Act, Pub. L. 103-182, 107 
Stat. 2057, 2186 (1993), notice of the proposed revocation was published on 
April 26, 2006, in the Customs Bulletin, Volume 40, Number 18. No com- 
ments were received in response to this notice. 
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FACTS: 
In NY J86623, the medallion was described as follows: 


The medallion is made of brass and measures approximately 2 inches in 
diameter. The front of the medallion displays a raised eagle head and 
words, Forever Heroes, Flight 93, Honor and Hope’. The back lists all of 
the names of the deceased passengers and airline employees. 


NY J86623 classified the medallion in subheading 7419.99.5050, HTSUS, 
which provides for: “Other articles of copper: Other: Other: Other: Other: 
Other.” 


ISSUE: 


Whether the medallion is classified in heading 7419, HTSUS, which pro- 
vides for “other articles of copper”, or in heading 8306, HTSUS, which pro- 
vides for “statuettes and other ornaments, of base metal.” 


LAW AND ANALYSIS: 


Classification under the HTSUS is made in accordance with the General 
Rules of Interpretation (GRIs). GRI 1 provides that the classification of 
goods shall be determined according to the terms of the headings of the tar- 
iff schedule and any relative section or chapter notes. In the event that the 
goods cannot be classified solely on the basis of GRI 1, and if the headings 
and legal notes do not otherwise require, the remaining GRIs 2 through 6 
may then be applied in order. 

The Harmonized Commodity Description and Coding System Explanatory 
Notes (ENs) constitute the official interpretation of the HTSUS. While not 


legally binding nor dispositive, the ENs provide a commentary on the scope 
of each heading of the HTSUS and are generally indicative of the proper in- 
terpretation of these headings. See T.D. 89-80. 

The HTSUS provisions under consideration are as follows: 


7419 Other articles of copper: 
Other: 
Other: 
Other: 
Other 


Bells, gongs and the like, nonelectric, of base metal; statu- 
ettes and other ornaments, of base metal;...: 


Statuettes and other ornaments, and parts thereof: 


8306.29.0000 Other 


As stated above, NY J86623 classified the medallion in subheading 
7419.99.5050, HTSUS, which provides for: “Other articles of copper: Other: 
Other: Other: Other: Other.” Heading 7419 is found in Section XV of the 
HTSUS. Legal Note 5 to Section XV, HTSUS, provides that “an alloy of base 
metal is to be classified as an alloy of the metal which predominates by 
weight over each of the other metals.” General Explanatory Note (1) to 
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Chapter 74 explains that under the provisions of Note 5 to Section XV, brass 
may be classified with copper. Therefore the medallions are, prima facie, 
classifiable in this heading. 

However, EN 74.19, HTSUS, provides that: 


[T]his heading covers all articles of copper other than those covered by 
preceding headings of this Chapter or by Note 1 to Section XV, or ar- 
ticles specified or included in Chapter 82 or 83, or more specifically 
covered elsewhere in the Nomenclature. (Original emphasis.) 


Heading 8306, HTSUS, provides for “statuettes and other ornaments, of 
base metal”. Legal Note 3 to Section XV, HTSUS, defines the expression 
“base metals” to include copper. The term “ornament” is not defined in the 
HTSUS. A tariff term that is not defined in the HTSUS or in the ENs is con- 
strued in accordance with its common and commercial meaning. Nippon 
Kogaku (USA) Inc. v. United States, 69 CCPA 89, 673 F.2d 380 (1982). Com- 
mon and commercial meaning may be determined by consulting dictionar- 
ies, lexicons, scientific authorities and other reliable sources. C.J. Tower & 
Sons v. United States, 69 CCPA 128, 673 F.2d 1268 (1982). Merriam-Webster 
Online dictionary defines “ornament” as “something that lends grace or 
beauty”. 

Explanatory Note 83.06(B), HTSUS, clarifies that: 


This group comprises a wide range of ornaments of base metal (whether 
or not incorporating subsidiary non-metallic parts) of a kind designed 
essentially for decoration, e.g., in homes, offices, assembly rooms, place 
of religious worship, gardens. 

The group covers articles which have no utility value but are wholly or- 
namental, and articles whose only usefulness is to contain or support 
other decorative articles or to add to their decorative effect, for example: 


(1) Busts, statuettes and other decorative figures; ornaments... for 
mantelpieces, shelves, etc. (animals, symbolic or allegorical figures, 
etc.); sporting or art trophies (cups, etc.); wall ornaments incorporat- 
ing fittings for hanging (plaques, trays, plates, medallions other 
than those for personal adornment); artificial flowers, rosettes and 
similar ornamental goods or cast or forged metal . . . knick-knacks 
for shelves or domestic display cabinets. 


The Court of International Trade (CIT) has stated that the canon of con- 
struction ejusdem generis, which means literally, “of the same class or kind,” 
teaches that “where particular words of description are followed by general 
terms, the latter will be regarded as referring to things of a like class with 
those particularly described.” Nissho-Iwai American Corp. v. United States 
(Nissho), 10 CIT 154, 156 (1986). “As applicable to classification cases, 
ejusdem generis requires that the imported merchandise possess the essen- 
tial characteristics or purposes that unite the articles enumerated eo nomine 
in order to be classified under the general terms.” Id. at 157. The essential 
characteristics or purposes of the above listed exemplars are that they are of 
base metal and they are decorative. We find the subject medallion to be 
ejusdem generis with the exemplars of EN 83.06, HTSUS, and therefore 
prima facie classifiable in heading 8306, HTSUS. 

We find that the subject medallion is described with greater specificity in 
heading 8306, HTSUS, as an ornament of base metal, than in heading 7419, 
HTSUS, because the medal is designed essentially for decoration, is wholly 
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ornamental and has no utility value. Accordingly, by application of EN 74.19 
we find that the medallion is precluded from classification in heading 7419, 
HTSUS. 


HOLDING: 


By application of GRI 1, we find that the subject medallion is classified in 
heading 8306, HTSUS, and is specifically provided for in subheading 
8306.29.0000, HTSUS, which provides for “...Statuettes and other orna- 
ments of base metal... : Statuettes and other ornaments, and parts thereof: 
Other”. 

The text of the most recent HTSUS and the accompanying duty rates are 
provided on the World Wide Web at www.usitc.gov. 


EFFECT ON OTHER RULINGS: 


NY J86623 is revoked. In accordance with 19 U.S.C. §1625(c), this ruling 
will become effective 60 days after its publication in the Customs Bulletin. 
Cynthia Reese for MYLES B. HARMON, 
Director, 
Commercial & Trade Facilitation Division. 
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SLIP OP. 06-87 
BEFORE: HON. R. KENTON MUSGRAVE, SENIOR JUDGE 
VWP of AMERICA, INC., Plaintiff, v. THE UNITED STATES, Defendant 
Court No. 93—06—00314 


JUDGMENT ORDER 


In accordance with the Settlement Agreement between the parties 
in this action. 

IT IS HEREBY ORDERED that U.S. Customs and Border Pro- 
tection shall reliquidate the entries identified ; in Schedule A attached 
hereto on the basis of the appraised values less 17%, and shall 
promptly refund to Plaintiff the excess duties with interest as pro- 
vided by law; and it is further 

ORDERED that each party shall bear its own costs and expenses; 
and it is further 

ORDERED that this action is dismissed as settled. 


CT — 
Schedule A 
Port: Jackman, Maine 


Court Protest Entry Entry 
Number Number Number Date 


93—06—00314 0101—93-—100032 51-1971171-5 10/06/92 
51-1971189-7 10/07/92 
51-1971202-8 10/09/92 
51-1972039- : 10/13/92 
51-—1970663-2 08/31/92 
51-1970754- 09/03/92 
51—1971031- 1 09/14/92 
51-—1970839-8 09/18/92 


06/09/93 


or Or Ot O' O1 Ot O11 Ol 
Ori Or Or Or C1 Or OF O11 
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Court Protest Entry Entry 
Number Number Number Date 


551-1971064-2 09/21/92 
551-1970845-5 09/18/92 
551-1971081-6 09/18/92 
551-1971090-7 09/21/92 
551-—1971114—-5 09/24/92 
551-1970958-6 09/28/92 
551-1971124-4 09/28/92 
551-1971128-5 09/29/92 
551-1971134-3 09/30/92 
551-1971154-1 09/24/92 
551-1970969-3 09/27/92 
551-1970655-8 08/28/92 


Slip Op. 06-89 


ALLIED PACIFIC FOOD (DALIAN) Co. LTD., ALLIED PACIFIC (H.K.) 
Co. LTD., KING ROYAL INVESTMENTS, LTD., ALLIED PACIFIC 
AQUATIC PRODUCTS (ZHANJIANG) Co. LTD., ALLIED PACIFIC 
AQUATIC PRODUCTS (ZHONGSHAN) Co. LTD., and YELIN ENTER- 


PRISE Co., HONG KONG, Plaintiffs, v. UNITED STATES, Defendant. 


Before: Timothy C. Stanceu, Judge 
Consol. Court No. 05-00056 


OPINION AND ORDER 


[Final antidumping less-than-fair-value determination remanded for further pro- 
ceedings where defendant seeks voluntary remand on surrogate value for labor rate 
and where surrogate value of raw material is unsupported by substantial evidence on 
the record] 


Dated: June 12, 2006 


Grunfeld, Desiderio, Lebowitz, Silverman & Klestadt LLP (Bruce M. Mitchell, Mark 
E. Pardo, Ned H. Marshak and William F: Marshall) for plaintiffs Allied Pacific Food 
(Dalian) Co. Ltd., et al. 

Akin, Gump, Strauss, Hauer & Feld LLP (Spencer S. Griffith and Lisa W. Ross) for 
plaintiff Yelin Enterprise Co., Hong Kong. 

Peter D. Keisler, Assistant Attorney General, David M. Cohen, Director, Commercial 
Litigation Branch, Patricia M. McCarthy, Assistant Director, Commercial Litigation 
Branch, United States Department of Justice; Christine J. Sohar, Office of the Chief 
Counsel for Import Administration, United States Department of Commerce, of coun- 
sel, for defendant. 


Stanceu, Judge: Plaintiffs Allied Pacific Food (Dalian) Co. Ltd., Al- 
lied Pacific (H.K.) Co. Ltd., King Royal Investments, Ltd., Allied Pa- 
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cific Aquatic Products (Zhanjiang) Co. Ltd., Allied Pacific Aquatic 
Products (Zhongshan) Co. Ltd. (collectively “Allied Pacific”) and 
Yelin Enterprise Co. Hong Kong (“Yelin”) challenge two aspects of a 
final less-than-fair-value determination issued by the U.S. Depart- 
ment of Commerce (“Commerce” or the “Department”) in an anti- 
dumping duty investigation conducted in 2004. The imported mer- 
chandise that was the subject of the antidumping investigation 
(“subject merchandise”) was certain frozen and canned warmwater 
shrimp from the People’s Republic of China (“China” or the “PRC”). 
Plaintiffs contend that the final determination and the amended fi- 
nal determination and order should not be upheld by the court be- 
cause the Department’s determinations of surrogate values for labor 
and for raw shrimp used in producing the subject merchandise were 
unsupported by substantial evidence on the record and were other- 
wise contrary to law. 

Plaintiffs argue that in calculating the surrogate labor value, 
Commerce violated the statutory requirement to use data from coun- 
tries that are economically comparable to China and are significant 
producers of the subject merchandise. They contend that the Depart- 
ment’s use of labor wage rates from developed countries resulted in a 
surrogate labor wage rate that is more than 600 percent higher than 
the actual labor wage rate of Commerce’s chosen surrogate country, 
India. Plaintiffs also argue that Commerce, in calculating the surro- 
gate labor rate, should have used current, publicly available infor- 
mation as required by the Commerce regulations. Defendant re- 
quests a voluntary remand, acknowledging that Commerce may 
have erred in calculating the surrogate labor wage rate. The court 
remands this issue to Commerce for a redetermination of the labor 
rate, as requested by defendant, subject to the requirements of the 
Order accompanying this Opinion. 

Accordingly, the court proceeds to consider plaintiffs’ challenge to 
the Department’s choice of a surrogate value for raw shrimp. Plain- 
tiffs seek a remand directing Commerce to redetermine this surro- 
gate value using information plaintiffs placed on the record in the in- 
vestigation, which is count-size-specific data on shrimp prices 
collected by the Seafood Exporter’s Association of India (““SEAI”). 
Plaintiffs contend that Commerce erred by instead basing the surro- 
gate value for raw shrimp on data obtained from the financial state- 
ment of an Indian seafood producer, Nekkanti Sea Foods Ltd. (“Nek- 
kanti”), which the petitioner in the antidumping investigation had 
submitted for the record. 

Because China is considered to be a nonmarket economy country, 
the antidumping statute in this instance required Commerce to cal- 
culate the value of the factors of production utilized in producing the 
subject merchandise, including, specifically, the quantities of raw 
materials employed, using the best available information in one or 
more market economy countries that are at a level of economic devel- 
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opment comparable to China and that are significant producers of 
comparable merchandise. The principal raw material used in pro- 
ducing the subject merchandise was raw, head-on, shell-on shrimp, 
i.e., “unprocessed” shrimp. Defendant does not dispute that the Nek- 
kanti financial statement data appear to be based in part on materi- 
als other than unprocessed shrimp, including seafood other than 
shrimp and shrimp that has been partially processed. Defendant in- 
stead argues, inter alia, that Commerce acted within its statutory 
discretion in relying on those data. Commerce, however, was re- 
quired to support with substantial evidence on the record its deter- 
mination that the Nekkanti financial statement data were the best 
available information for valuing unprocessed shrimp. Yet Com- 
merce made no findings as to the quantity of raw material consisting 
of seafood other than shrimp, or of partially processed shrimp, that 
was reflected in the Nekkanti data. Nor did Commerce adjust the 
surrogate value to account for these variances or explain how its 
methodology could have satisfied the statutory requirement to use 
the best available information. 

Commerce also failed to explain how it came to conclude that other 
data sets were inferior to the Nekkanti financial statement data ac- 
cording to several criteria that the Department itself identified as in- 
dicative of “best available information.” Commerce, in the underly- 
ing investigation, stated that it prefers to rely on surrogate data that 
represent a broad market average, are contemporaneous with the 
period of investigation, are specific to the input in question, and are 
publicly available. Commerce invoked these criteria to discredit the 
data sets other than the Nekkanti financial statement data and ap- 
pears to have chosen the Nekkanti data because the financial state- 
ment was audited and publicly available. Commerce failed to explain 
why it did so even though the Nekkanti financial statement data did 
not better satisfy any of the other criteria. For these reasons, as dis- 
cussed in further detail in this Opinion, the court finds that the De- 
partment’s selection of the Nekkanti financial statement data as the 
“best available information,” and its resulting calculation of the sur- 
rogate value for raw shrimp, were unsupported by substantial evi- 
dence on the record and, accordingly, were contrary to law. 

The court, exercising its jurisdiction under 28 U.S.C. § 1581(c) 
(2000), remands the final determination to Commerce for redetermi- 
nation in accordance with this Opinion. 


I, BACKGROUND 


Plaintiffs Allied Pacific and Yelin challenge the surrogate values 
Commerce calculated for labor and raw shrimp in the final, and 
amended final, less-than-fair-value determinations that Commerce 
issued in its antidumping duty investigation of imports of certain 
frozen and canned warmwater shrimp from China. See Notice of Fi- 
nal Determination of Sales at Less Than Fair Value for Certain Fro- 
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zen and Canned Warmwater Shrimp From the People’s Republic of 
China, 69 Fed. Reg. 70,997 (Dec. 8, 2004) (“Final Determination”). In 
its amended final less-than-fair-value determination, Commerce cal- 
culated weighted average dumping margins of 80.19 percent for Al- 
lied Pacific and 82.27 percent for Yelin. Notice of Amended Final De- 
termination of Sales at Less Than Fair Value and Antidumping Duty 
Order for Certain Frozen Warmwater Shrimp From the People’s Re- 
public of China, 70 Fed. Reg. 5149, 5151 (Feb. 1, 2005) (“Amended 
Final Determination and Order”). Plaintiffs assert that Commerce, 
in calculating these margins, failed to use the best available infor- 
mation when selecting data to calculate the raw shrimp surrogate 
value, erred in calculating the “standard” size raw shrimp surrogate 
value, and erred further in extrapolating count-size-specific prices 
from the standard value. Pl. Allied Pacific’s Br. in Supp. of Mot. for 
J. on the Agency R. at 4 (“Allied Pacific’s Br.”); Pl. Yelin’s Mem. in 
Supp. of Mot. for J. on the Agency R. at 5-6 (“Yelin’s Br.”). On April 4, 
2005, pursuant to USCIT R. 56.2, plaintiffs moved for judgment on 
the agency record. 


A. Constructed Value of the Foreign Like Product in a Nonmarket 
Economy Country 


In an antidumping investigation, both Commerce and the U.S. In- 
ternational Trade Commission (“ITC” or “Commission”) must issue 
affirmative findings before an order assessing antidumping duties 
may be issued. 19 U.S.C. § 1673 (2000). In its “less-than-fair-value” 
determination, Commerce determines whether imported subject 
merchandise is being unfairly traded by being “dumped,” /.e., sold or 
likely to be sold in the United States for less than its “normal value,” 
and also determines the degree of dumping, i.e., the “dumping mar- 
gin.” See 19 U.S.C. § 1673d(a)(1) (2000); 19 U.S.C. § 1677(34)-(35) 
(2000); 19 U.S.C. § 1677b(a) (2000). The ITC determines whether a 
domestic industry is suffering material injury or threat of material 
injury due to the importation and sale of the subject merchandise in 
the United States. See 19 U.S.C. § 1673d(b); 19 U.S.C. § 1677(7). 


In an investigation, to determine whether and to what extent sub- 
ject merchandise was “dumped,” Commerce determines whether and 
to what extent the “normal value” (or “constructed normal value”) of 
the “foreign like product” exceeds the price at which the subject 


l'The term “foreign like product” means, in descending order, “subject merchandise and 
other merchandise which is identical in physical characteristics with, and was produced in 
the same country by the same person as, that [subject] merchandise”; merchandise that is 
“like that [subject] merchandise in component material or materials and in the purposes for 
which used 
and “produced in the same country and by the same person as the subject merchandise”; 
merchandise that is “of the same general class or kind as the subject merchandise,” is “like 
that [subject] merchandise in the purposes for which used,” “may reasonably be compared 
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merchandise is sold in the United States (the “export price” or the 
“constructed export price”).” See 19 U.S.C. § 1677b(a). Under the an- 
tidumping duty law, Commerce must use a separate methodology for 
determining the constructed normal value of the foreign like product 
if the subject merchandise is produced in a nonmarket economy 
country. A nonmarket economy country is one that does not operate 
according to market principles of cost or pricing structures so that 
sales of merchandise in that country fail to reflect the fair value of 
such merchandise. 19 U.S.C. § 1677(18)(A). To determine whether a 
country has a market or a nonmarket economy, the Department 
evaluates several factors: the extent of currency convertibility; the 
extent to which free bargaining between labor and management de- 
termines wage rates; the extent to which the government allows 
joint ventures or other foreign investment; the extent to which the 
government owns or controls the means of production; the extent to 
which the government controls the allocation of resources and the 
pricing and output decisions of enterprises; and other appropriate 
factors. 19 U.S.C. § 1677(18)(B). Commerce considers China to be a 
nonmarket economy country. See Memorandum from Alex Vil- 
lanueva, Senior Case Analyst, & John D. A. LaRose, Case Analyst, to 
The File at 1 (June 9, 2004) (Admin. R. Doc. No. 386) (“Selection of 
Surrogate Country”). 

In a nonmarket economy country, the Department usually calcu- 
lates the constructed value of the foreign like product according to a 
factors-of-production method specified by statute. See 19 U.S.C. 
§ 1677b(c)(1). Under this method, the Department identifies and 
quantifies the factors of production® utilized in producing the subject 
merchandise and then determines values for these factors based on 
the best available information pertaining to a market economy coun- 
try that is at a level of economic development comparable to that of 
the nonmarket economy country and that is a significant producer of 
either the subject merchandise or comparable merchandise. 19 


with that [subject] merchandise” as determined by Commerce, and is “produced in the same 
country and by the same person” as the subject merchandise. 19 U.S.C. § 1677(16) (2000). 

2“Export price” is “the price at which the subject merchandise is first sold (or agreed to 
be sold) before the date of importation by the producer or exporter of the subject merchan- 
dise outside of the United States to an unaffiliated purchaser in the United States or to an 
unaffiliated purchaser for exportation to the United States,” with certain adjustments. 19 
U.S.C. § 1677a(a), (c) (2000). “Constructed export price” is, in the usual instance, “the price 
at which the subject merchandise is first sold (or agreed to be sold) in the United States be- 
fore or after the date of importation by or for the account of the producer or exporter of such 
merchandise or by a seller affiliated with the producer or exporter, to a purchaser not affili- 
ated with the producer or exporter,” with certain adjustments. 19 U.S.C. § 1677a(b)-(d) 
(2000). 


3 As specified by the statute, the non-exhaustive list of factors of production subject to 
valuation includes the hours of labor required to produce the merchandise, the quantities of 
raw materials used, the amount of energy and other utilities consumed in the production 
process, and any representative capital cost, including depreciation. 19 U.S.C. 
§ 1677b(c)(3). 
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U.S.C. § 1677b(c)(1), 1677b(c)(3)-(4) (2000). The methods Commerce 
used to value two of these factors, the surrogate labor wage rate and 
the surrogate raw shrimp value, are at issue in this case. 


B. Procedural History of the Antidumping Duty Investigation 


The Ad Hoc Shrimp Trade Action Committee (“petitioner”), which 
represents U.S. producers of frozen and canned warmwater shrimp 
and harvesters of wild-caught warmwater shrimp, petitioned Com- 
merce on December 31, 2003, requesting an investigation of imports 
of certain frozen and canned warmwater shrimp from China. Letter 
from Dewey Ballantine LLP to Secretary of Commerce at 1 (Dec. 31, 
2003) (Admin. R. Doc. No. 1). On January 27, 2004, Commerce initi- 
ated the investigation. Notice of Initiation of Antidumping Duty In- 
vestigations for Certain Frozen and Canned Warmwater Shrimp 
From Brazil, Ecuador, India, Thailand, the People’s Republic of 
China and the Socialist Republic of Vietnam, 69 Fed. Reg. 3876 (Jan. 
27, 2004). The period of investigation was April 1, 2003 through Sep- 
tember 30, 2003. Preliminary Determination, 69 Fed. Reg. at 42,659. 

On February 17, 2004, the ITC notified Commerce of its affirma- 
tive preliminary injury determination. See Letter from Robert Car- 
penter, Director, U.S. International Trade Commission, to The Honor- 
able James Jochum, Assistant Secretary for Import Administration, 
U.S. Department of Commerce (Feb. 24. 2004) (Admin. R. Doc. No. 
94). The ITC preliminarily found a reasonable indication that a U.S. 
industry is materially injured by certain frozen or canned 
warmwater shrimp imported from Brazil, China, Ecuador, India, 
Thailand, and the Socialist Republic of Vietnam and allegedly sold at 
less than fair value in the United States. Certain Frozen or Canned 
Warmwater Shrimp and Prawns from Brazil, China, Ecuador, India, 
Thailand, and Vietnam, USITC Pub. 3672, Inv. Nos. 731—-TA—1063-— 
1068 (Preliminary) at 1, 3 (Feb. 2004) (Admin. R. Doc. No. 95) (“JTC 
Preliminary Determination”). The ITC defined a single domestic like 
product in the preliminary determination to include fresh, frozen, 
and canned warmwater shrimp that fall within the scope of the anti- 
dumping duty investigation as defined by Commerce. /d. at 8, 20, 22. 

Commerce subsequently identified plaintiffs Allied Pacific and 
Yelin as mandatory respondents in the investigation, pursuant to 19 
U.S.C. § 1677f—-1(c)(2) (2000). See Memorandum from Edward C. 
Yang, Office Director, Office 9, to Joseph Spetrini, Deputy Assistant 
Secretary for Import Administration, Group III at 3 (Feb. 23, 2004) 
(Admin. R. Doc. No. 89) (“Selection of Respondents”); see also Issues 
and Decision Memorandum at 4 n.7. Commerce determined prelimi- 
narily that plaintiffs Allied Pacific and Yelin, among others, were 
selling or were likely to sell the subject merchandise — certain frozen 
and canned warmwater shrimp — in the United States at less than 
fair value. Notice of Preliminary Determination of Sales at Less Than 
Fair Value, Partial Affirmative Preliminary Determination of Criti- 
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cal Circumstances and Postponement of Final Determination for Cer- 
tain Frozen and Canned Warmwater Shrimp From the People’s Re- 
public of China, 69 Fed. Reg. 42,654, 42,664 (July 16, 2004) 
(“Preliminary Determination”). Having determined China to be a 
nonmarket economy, Commerce, pursuant to 19 U.S.C. 
§ 1677b(c)(1), determined the normal value of the subject merchan- 
dise on the basis of factors of production utilized in producing the 
merchandise, “valued in an economically comparable market 
economy [country] that is a significant producer of comparable mer- 
chandise.” Preliminary Determination, 69 Fed. Reg. at 42,660. Com- 
merce selected India as the surrogate market economy country. Se- 
lection of Surrogate Country at 7; Final Determination, 69 Fed. Reg. 
at 71,001. The Department calculated a preliminary weighted aver- 
age dumping margin of 90.05 percent for Allied Pacific and 98.34 
percent for Yelin. Preliminary Determination, 69 Fed. Reg. at 42,671. 

Despite allegations by Allied Pacific and Yelin that the Depart- 
ment made ministerial errors in calculating the preliminary dump- 
ing margin by erroneously valuing the surrogate factors of produc- 
tion, Commerce declined to amend any findings regarding Allied 
Pacific or Yelin in the Preliminary Determination. Notice of Amended 
Preliminary Antidumping Duty Determination of Sales at Less Than 
Fair Value for Certain Frozen and Canned Warmwater Shrimp From 
the People’s Republic of China, 69 Fed. Reg. 53,409, 53,410—11 (Sept. 
1, 2004) (Admin. R. Doc. No. 700). Commerce considered the alleged 


ministerial errors not to be significant and explained that Allied Pa- 
cific and Yelin could raise the alleged errors in their case briefs for 
consideration in the final antidumping duty determination. Id. at 
53,411. 

On December 8, 2004, Commerce issued its final determination 


~ 


pursuant to 19 U.S.C. § 1673d, concluding that certain frozen and 
canned warmwater shrimp from China are being, or are likely to be, 
sold in the United States at less than fair value. See Final Determi- 
nation, 69 Fed. Reg. at 70,997. The Department confirmed its choice 
of India as the surrogate country for valuing surrogate factors of pro- 
duction. Jd. at 71,001. Commerce also amended the surrogate labor 
and raw shrimp values to account for some of the parties’ comments 
regarding those surrogate values. See id. at 71,003; Issues and Deci- 
sion Memorandum for the Antidumping Duty Investigation of Cer- 
tain Frozen and Canned Warmwater Shrimp from the People’s Re- 
public of China at 12-16, 17-18 (Nov. 29, 2004) (Admin. R. Doc. No. 
814) (“Issues and Decision Memorandum”). In the Final Determina- 
tion, Commerce revised the dumping margins to 84.93 percent for 
Allied Pacific and 82.27 percent for Yelin. 69 Fed. Reg. at 71,003. 

On January 21, 2005, the ITC notified the Department that it 
completed its antidumping investigation of imports of certain frozen 
or canned warmwater shrimp from Brazil, Ecuador, India, Thailand, 
the PRC, and the Socialist Republic of Vietnam. Letter from Stephen 
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Koplan, Chairman, U.S. International Trade Commission, to The 
Honorable Donald L. Evans, Secretary of Commerce, Import Admin- 
istration, U.S. Department of Commerce 1 (Jan. 21, 2005) (Admin. R. 
Doc. No. 844) (“JTC Final Determination Letter”). Although the in- 
vestigation covered “certain frozen and canned warmwater shrimp,” 
the ITC determined that canned and non-canned warmwater shrimp 
and prawns exist as two different “domestic like products,” i.e., that 
they are produced by two separate U.S. industries. Certain Frozen or 
Canned Warmwater Shrimp and Prawns from Brazil, China, Ecua- 
dor, India, Thailand, and Vietnam, USITC Pub. 3748, Inv. Nos. 731- 
TA-—1063-1068 (Final) at 16-17 (Jan. 2005) (Admin. R. Doc. No. 
844). The ITC determined that the U.S. industry producing non- 
canned warmwater shrimp and prawns, but not the U.S. industry 
producing canned warmwater shrimp and prawns, is being materi- 
ally injured by the subject merchandise from Thailand, the PRC, and 
the Socialist Republic of Vietnam sold in the United States at less 
than fair value. JTC Final Determination Letter 1. The scope of the 
antidumping duty order ultimately issued by Commerce, therefore, 
excludes canned warmwater shrimp. Amended Final Determination 
and Order, 70 Fed. Reg. at 5150. 

On January 26, 2005, in response to the parties’ allegations that 
Commerce made various ministerial errors in the Final Determina- 
tion, Commerce amended the final determination to correct the final 
antidumping duty margin for Allied Pacific, to assign separate rates 
to four other respondents, and to recalculate the weighted average 
rate for all respondents entitled to a separate rate. Memorandum 
from Julia Hancock & John D. La Rose, Case Analysts, to James C. 
Doyle, Office Director, AD/CVD Enforcement, Office 9 at 1 (Jan. 26, 
2005) (Admin. R. Doc. No. 849) (“Final Ministerial Error Memoran- 
dum”); see Amended Final Determination and Order, 70 Fed. Reg. at 
5150-51. Commerce calculated an amended final weighted average 
dumping margin of 80.19 percent for Allied Pacific. Amended Final 
Determination and Order, 70 Fed. Reg. at 5151. 

On February 1, 2005, plaintiff Allied Pacific filed a summons and 
complaint challenging certain factual findings and legal conclusions 
by the Department in the Final Determination and the Amended Fi- 
nal Determination and Order. Allied Pacific Compl. at 1. On March 
15, 2005, after receiving plaintiff Yelin’s Consent Motion to Consoli- 
date, Joint Status Report, and Proposed Briefing Schedule of March 
11, 2005, the court consolidated Allied Pacific’s and Yelin’s cases 
(Court Numbers 05—00056 and 05—00074) under Court Number 05- 
00056. On April 4, 2005, plaintiffs moved for judgment on the agency 
record pursuant to USCIT R. 56.2. 


C. Positions of the Parties on the Surrogate Labor Rate 


Plaintiffs argue that the Department’s calculation of the surrogate 
labor value is unlawful and unsupported by substantial evidence. Al- 
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lied Pacific’s Br. at 4; Yelin’s Br. at 39. Plaintiffs question the validity 
of the Department’s regulation, 19 C.F.R. § 351.408(c)(3) (2004), un- 
der which Commerce is required to “use regression-based wage rates 
reflective of the observed relationship between wages and national 
income in market economy countries.” Plaintiffs assert that in calcu- 
lating the surrogate labor value, Commerce violated 19 U.S.C. 
§ 1677b(c)(4) by relying on data from countries that are neither eco- 
nomically comparable to China nor significant producers of the sub- 
ject merchandise. Allied Pacific’s Br. at 4. Plaintiffs argue that the 
Department’s selection of surrogate values from a range of market 
economy countries pursuant to the regulation contravenes the statu- 
tory requirement that the surrogate value be derived from a country 
with a comparable level of development. Jd. at 43; see 19 U.S.C. 
§$ 1677b(c)(4)(A). Plaintiffs inaintain that Commerce, in its regres- 
sion analysis, ignores many low-wage market economy countries and 
relies instead on data from market economy countries that are not 
comparable to China, such as Germany, Norway, Switzerland, and 
the United Kingdom. Allied Pacific’s Br. at 41-44. Plaintiffs contend 
that pursuant to the regulation, Commerce calculated a labor wage 
rate of $0.93 per hour that is more than 600 percent higher than the 
actual Indian labor wage rate of $0.15 per hour. Jd. at 42. In addi- 
tion, plaintiffs argue that the Department’s methodology violates 19 
U.S.C. § 1677b(c)(4)(B) because it permits Commerce to rely on sur- 
rogate value data from market economy countries that are not sig- 
nificant producers of comparable merchandise. Jd. at 43. Plaintiffs 
insist that Commerce should use publicly available, country-wide 
wage data from India. /d. at 44. 

Plaintiffs argue that even if Commerce continues to apply the 
same regression-analysis methodology, Commerce still must modify 
the value used in this investigation. Plaintiffs assert that Commerce 
violated 19 C.F.R. § 351.408(c)(3), which requires that the calcula- 
tion used to determine the labor wage rate “be made available to the 
public” and “based on current data.” Id. at 44-46; see 19 C.F.R. 
§ 351.408(c)(3). Plaintiffs contend that Commerce never fully dis- 
closed the methodology used to calculate the labor wage rate, never 
corrected errors in the calculation, and failed to use the most current 
available data in performing the regression-based labor calculation. 
Allied Pacific’s Br. at 44—46. 

Defendant explains that in the Preliminary Determination, in ac- 
cordance with 19 C.F.R. § 351.408(c)(3), Commerce valued labor ac- 
cording to the regression-based wage rate for China that was posted 
on the Department’s website. Def.’s Mem. in Resp. to Pls.’ Mots. for J. 
upon the Agency R. at 40 (“Def.’s Mem.”); see Preliminary Determina- 
tion, 69 Fed. Reg. at 42,669. Defendant states that Commerce recal- 
culated the surrogate labor wage rate in the Final Determination. 
Def.’s Mem. at 40; see Final Determination, 69 Fed. Reg. at 71,003; 
Issues and Decision Memorandum at 17-18. Defendant further ex- 
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plains that Commerce used China’s 2002 gross national income data 
to recalculate the regression-based wage rate as prescribed by its 
regulations. Def.’s Mem. at 40. Defendant, however, acknowledges 
“that Commerce’s calculation of the labor wage rate may be errone- 
ous and in need of recalculation.” Jd. Defendant therefore requests 
that the court remand to Commerce the valuation of the labor wage 
rate. Id. 


D. Positions of the Parties on the Surrogate Value for Raw Shrimp 


Plaintiffs contend that Commerce, when calculating the surrogate 
value of unprocessed shrimp, disregarded contemporaneous, count- 
size-specific data in favor of data that are less contemporaneous, less 
specific, and inherently flawed. Allied Pacific’s Br. at 4; Yelin’s Br. at 
5-6. Plaintiffs also claim that the Department’s surrogate value in- 
cludes raw material other than shrimp and includes partially pro- 
cessed shrimp. Allied Pacific’s Br. at 19-21; Yelin’s Br. at 25-26, 35- 
36. They allege that the Department’s selection of the Nekkanti 
financial statement data does not satisfy the requirement of 19 
U.S.C. § 1677b(c)(1) to use the best available information when de- 
termining a surrogate value. 

As mandatory respondents, plaintiffs Allied Pacific and Yelin had 
submitted proposed surrogate value data in response to the Depart- 
ment’s March 12, 2004 request for this information. Plaintiffs pro- 
vided SEAI “circulars” listing count-size-specific prices for raw 
shrimp from the Indian regions Andhra Pradesh and Tamil Nadu 
that are contemporaneous with the period of investigation. The data 
included count-size-specific prices for the dates of June 6, June 21, 
July 26, and August 9, 2003 for Andhra Pradesh; the data included 
count-size-specific prices for the period April through September 
2003 for Tamil Nadu. See Letter from Grunfeld, Desiderio, Lebowitz, 
Silverman & Klestadt LLP to Secretary of Commerce at 3—4, Ex. 3 
(May 21, 2004) (Admin. R. Doc. No. 267) (“First Surrogate Value Sub- 
mission”). In addition, plaintiffs submitted data from World Shrimp 
Farming 2003, Shrimp News International, No. 16 that lists Andhra 
Pradesh and Tamil Nadu as ranking first and fifth, respectively, 
among nine Indian states in production of farm-raised shrimp for 
2002. Id. Ex. 3. 

At various points during the investigation, plaintiffs maintained 
that the SEAI data were superior to the Nekkanti financial state- 
ment data under the Department’s own identified criteria, i.e., data 
that are publicly available, are contemporaneous with the period of 
investigation, represent a broad market average, are representative 
of prices in India, and are specific to the input in question. See Pre- 
liminary Determination, 69 Fed. Reg. at 42,667-68. Plaintiffs argued 
during the investigation that the SEAI data reflect a broader pur- 
chasing experience than the Nekkanti financial statement data be- 
cause the Nekkanti data reflect only the purchasing experience of a 
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single producer operating in one of the Indian states included in the 
SEAI data, while the SEAI data reflect purchasing by several SEAI 
members in two important shrimp-producing Indian states, i.e., 
Andhra Pradesh and Tamil Nadu. See Issues and Decision Memoran- 
dum at 5-7. Plaintiffs pointed out that the SEAI data were more 
specific to the actual raw material factor being valued than were the 
Nekkanti data. See id. at 6. Plaintiffs also argued that the SEAI 
data were contemporaneous, because the dates of the SEAI circulars 
all fell within the period of investigation, while the period covered by 
the Nekkanti financial statement predates the period of investiga- 
tion. Id. at 6-7. 

Petitioner also submitted surrogate value data. Petitioner calcu- 
lated two proposed fresh shrimp surrogate values based on two dif- 
ferent data sets. See Letter from Dewey Ballantine LLP to Secretary 
of Commerce at 2-3, Attach. 1 (May 21, 2004) (Admin. R. Doc. No. 
269) (“Ad Hoc Surrogate Value Submission”). Petitioner stated that 
the data from the financial report of a Bangladeshi producer, Apex, 
were publicly available, audited, and contemporaneous with the first 
three months of the period of investigation. Jd. Petitioner also pro- 
vided a value based on the financial report of the Indian seafood pro- 
ducer, Nekkanti, which petitioner stated was publicly available and 
audited, although not contemporaneous with the period of investiga- 
tion. Id. at 3. 

On June 2, 2004, Allied Pacific and Yelin responded to the petition- 
er’s surrogate value submission. Allied Pacific and Yelin criticized 
the data from the Nekkanti financial statement, emphasizing that it 
was not count-size-specific. Letter from Grunfeld, Desiderio, 
Lebowitz, Silverman & Klestadt LLP to Secretary of Commerce at 2 
(June 2, 2004) (Admin. R. Doc. No. 337) (“Comments on Petitioner’s 
Surrogate Value Submission”). Allied Pacific and Yelin argued that 
“liJn the shrimp industry size or count is the single key factor that 
determines the price of the shrimp at all levels of trade, including 
raw material shrimp.” Jd. at 3. Respondents cited the pricing analy- 
sis in the ITC Preliminary Determination for the principle that “the 
larger the shrimp, the more expensive the price.” See ITC Prelimi- 
nary Determination at I-3 (stating that shrimp “are sold primarily 
on the basis of size”). Allied Pacific and Yelin emphasized that apply- 
ing count-size-specific surrogate values enables the Department to 
calculate a more precise and accurate normal value and therefore, a 
more accurate dumping margin. Comments on Petitioner’s Surrogate 
Value Submission at 3. Plaintiffs also argued, inter alia, that the 
Nekkanti data are suspect because they are not contemporaneous 
with the period of investigation and because it is unclear from Nek- 
kanti’s annual report whether the shrimp purchased is already pro- 
cessed, such that the use of the data in calculating a surrogate value 
for raw shrimp would result in double-counting of processing costs. 
Id. at 4. In addition, plaintiffs argued that Commerce has a practice 
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of preferring country-wide data over company-specific data, such as 
the Nekkanti data, because country-wide data are more representa- 
tive of the actual cost of the raw material. Jd. at 4—5. 

On June 4, 2004, petitioner Ad Hoc filed with Commerce a reply 
objecting to the surrogate value data based on the SEAI circulars 
that Allied Pacific and Yelin had submitted. Letter from Dewey Bal- 
lantine LLP to Secretary of Commerce 4—7 (June 4, 2004) (Admin. R. 
Doc. No. 356) (“Letter Regarding Petitioner’s Consultant”). Ad Hoc 
argued that respondents Allied Pacific and Yelin, in submitting the 
SEAI circulars, did “not provide[ | publicly available surrogate 
data ...as required pursuant to agency regulation” and that “only 
publicly available data has the requisite indicia of reliability and 
transparency.” Jd. at 4-5 (emphasis in original). Ad Hoc also alleged 
that the data were suspect because SEAI was funding the defense of 
respondents in an antidumping investigation of shrimp from India. 
Id. at 4. Ad Hoc further argued that the data in the SEAI circulars 
are not contemporaneous because they corresponded to only four 
days within the last three months of the period of investigation. Jd. 
at 7. Ad Hoc also claimed that the circular prices are not market 
prices because they do not result from actual sales transactions but 
instead are minimum prices set by a committee. Jd. at 5-6. Ad Hoc 
contended that the most appropriate publicly available surrogate 
value data for raw shrimp was found in the audited financial state- 
ment of a Bangladeshi shrimp processor, Apex. Jd. at 3. 

On June 10, 2004, Commerce sent supplemental questionnaires to 
Allied Pacific and Yelin, requesting additional information regarding 
their surrogate value submissions and specifically regarding the 
SEAI data. Letter from James C. Doyle, Program Manager, AD/CVD 
Enforcement III, to Allied Pacific Group & Yelin Enterprise Co. Hong 
Kong at 3—4 (June 10, 2004) (Admin. R. Doc. No. 412). Plaintiffs first 
responded on June 15, 2004, objecting to petitioner’s surrogate value 
information and requested that Commerce issue a supplemental 
questionnaire requiring petitioner to address what plaintiffs re- 
garded as the deficiencies in that information. Letter from Grunfeld, 
Desiderio, Lebowitz, Silverman & Klestadt LLP to Secretary of Com- 
merce at 2-3 (June 15, 2004) (Admin. R. Doc. No. 446) (proposing a 
list of questions for a supplemental questionnaire). Plaintiffs then 
responded on June 21, 2004, arguing that because the SEAI data are 
count-size-specific, they are more accurate. Plaintiffs also asserted 
that the SEAI data are contemporaneous with the period of investi- 
gation, market-based, representative of input prices in India, and 
publicly available. Letter from Grunfeld, Desiderio, Lebowitz, Silver- 
man & Klestadt LLP to Secretary of Commerce at 2—7, Ex. 1 (June 
15, 2004) (Admin. R. Doc. No. 479) (“Supplemental Questionnaire Re- 
sponse”). 

On June 28, 2004, Commerce consulted the Secretary General of 
SEAI, Mr. Reddy Raghuanath, regarding the count-size-specific sur- 
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rogate value information that plaintiffs had placed on the record in 
the form of SEAI circulars. Commerce reported that the Secretary 
General stated that the SEAI circulars represent “actual prices paid 
by SEAI members for fresh raw shrimp (wiid-caught) at the dock to 
fisherman [sic] as reported to SEAI by various members.” Memoran- 
dum from James Doyle, Program Manager, Office IX, to The File at 2 
(June 28, 2004) (Admin. R. Doc. No. 510) (“Memorandum on Conver- 
sation with SEAI Secretary General”). Commerce recounted the Sec- 
retary General’s explanation that “the reported data represented 
market based, private understandings between the buyers and the 
fishermen” and that “prices are not shared with anyone outside the 
SEAI members as it could affect negotiations between the exporters 
and fishermen.” Jd. Commerce also reported that the Secretary Gen- 
eral stated that the prices from the SEAI circulars pertain to only 
two of India’s nine maritime provinces, which together account for 
approximately ten to eleven percent of India’s fresh shrimp pur- 
chases. Id. According to Commerce, the Secretary General stated 
that additional circulars from the period of investigation probably 
existed; when asked to provide all the circulars from the period of in- 
vestigation, the Secretary General replied that he would call back. 
Id. 

Plaintiffs challenged petitioner’s statements regarding the SEAI 
data, asserting that petitioner made “numerous factually inaccurate 
and misleading statements regarding the raw shrimp prices pub- 
lished by SEAI.” Letter from Grunfeld, Desiderio, Lebowitz, Silver- 
man & Klestadt LLP to Secretary of Commerce at 2 (July 1, 2004) 
(emphasis in original) (Admin. R. Doc. No. 522) (“Letter to Commerce 
Defending SEAI Data”). Allied Pacific and Yelin challenged as false 
petitioner’s assertions that the SEAI prices are set by committee, are 
determined by collusion, are not compiled from actual past transac- 
tions, and do not reflect the actual purchases of shrimp producers. 
Id. Plaintiffs cited the memorandum in which Commerce reported 
that the Secretary General of SEAI informed Commerce that “the 
SEAI prices ‘are based on actual prices paid by SEAI members for 
fresh raw shrimp’ and that the reported data represented market- 
based price agreements between fisherman [sic] and shrimp proces- 
sors in India.” Jd. (emphasis in original) (quoting Memorandum on 
Conversation with SEAI Secretary General at 2). 


E. Commerce’s Treatment of the Surrogate Value for Raw Shrimp 


For the Preliminary Determination, Commerce rejected the SEAI 
data that plaintiffs submitted and adopted as a surrogate value for 
raw shrimp a single, non-count-size-specific value of $5.97 per kilo- 
gram that was calculated using the April 2002-March 2003 Nekkanti 
financial statement data. Ad Hoc, the petitioner in the investigation, 
provided the Nekkanti financial statement data and the calculated 
value. See Preliminary Determination, 69 Fed. Reg. at 42,667—68; Is- 
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sues and Decision Memorandum at 15-16. The Department declined 
to use data pertaining to countries other than its chosen surrogate 
country, India. Preliminary Determination, 69 Fed. Reg. at 42,667. 
Commerce therefore declined to use the data set from the financial 
statement of the Bangladeshi producer Apex, which the petitioner 
submitted, and the data set from Ecuador submitted by Shantou Red 
Garden Foodstuff Co., Ltd., a mandatory respondent. See Memoran- 
dum from John D. A. LaRose, Case Analyst, to The File at 5-6 (July 
2, 2004) (Admin. R. Doc. No. 529) (“Preliminary Selection of Factor 
Values Memorandum”); Issues and Decision Memorandum at 8, 13- 
15. Commerce chose the Nekkanti financial statement data, which 
Commerce acknowledged is not count-size-specific, explaining that 
Commerce did not have the same concerns regarding the Nekkanti 
data as it did regarding the SEAI data. Preliminary Determination, 
69 Fed. Reg. at 42,668. In rejecting the SEAI data, Commerce re- 
called the affidavit of petitioner Ad Hoc’s Indian market research 
consultant in which the consultant asserted that the prices listed in 
the SEAI circulars are not market prices but minimum prices pro- 
vided to fresh shrimp suppliers. Jd. at 42,667. Commerce also gave 
weight to petitioner’s argument that the SEAI prices pertain to only 
limited periods of time during the period of review. Id. at 42,667-68. 

Allied Pacific and Yelin subsequently submitted additional data 
sets for the calculation of a raw shrimp surrogate value. See Letter 
from Grunfeld, Desiderio, Lebowitz, Silverman & Klestadt LLP to 
Secretary of Commerce at 2 (Sept. 8, 2004) (Admin. R. Doc. No. 709) 
(“Second Surrogate Value Submission”). Plaintiffs submitted histori- 
cal prices for raw, head-on shrimp that were published by the 
Aquaculture Certification Council, Inc. (“ACC”) in India and that are 
available on the ACC’s website.* Jd. Ex. 3. Plaintiffs also provided 
publicly available, “ranged” purchase prices that two Indian compa- 
nies, Nekkanti and Devi Sea Foods, Ltd. (“Devi”), had reported as ac- 
tual prices paid for raw, head-on shrimp, in their roles as respon- 
dents in the parallel antidumping investigation of certain frozen and 
canned warmwater shrimp from India. Jd. Attachs. 1-2. The actual 
sales prices were modified for public consumption according to 19 
C.F.R. § 351.304(c) (2004), which allows a respondent to summarize 
its data by grouping (“ranging”) the data within ten percent of the 
actual numerical figures. 

In the Final Determination, Commerce rejected the additional 
data sets that plaintiffs submitted for the calculation of a surrogate 
value for shrimp. See Final Determination, 69 Fed. Reg. at 71,003; 
Issues and Decision Memorandum at 12-16. Regarding the new data 
sets that plaintiffs submitted, Commerce rejected the ACC data be- 
cause Commerce concluded that the data were not sufficiently insu- 


+The website is accessible at At Pp l ulturecertifi t rg/accpri html 
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lated from conflict of interest. See Issues and Decision Memorandum 
at 13. Commerce also rejected the publicly available ranged data 
from Nekkanti and Devi as inappropriate on the grounds that the 
record did not indicate the method for ranging the data. Jd. Com- 
merce observed that although the Commerce regulations at 19 
C.F.R. § 351.304(c) allow ranging within ten percent of the actual 
figure, the exact method of ranging the data remains at the respon- 
dent’s discretion. Commerce stated that because it did not know how 
Nekkanti and Devi ranged their data, it could not precisely discern 
the original factor values and that relying on the ranged data, there- 
fore, would generate significant inaccuracies. Jd. at 13-14; see also 
Def.’s Mem. at 21-22, 30, 32. 

Throughout the investigation, plaintiffs had emphasized the im- 
portance of count-size-specific prices for shrimp, arguing that the 
value of shrimp is highly dependent on size; i.e., larger sizes of 
shrimp are worth significantly more, on a dollars-per-kilogram basis, 
in the marketplace. See, e.g., Preliminary Determination, 69 Fed. 
Reg. at 42,667 (recognizing the parties’ arguments regarding the im- 
portance of count-size-specific pricing); Issues and Decision Memo- 
randum at 15-16 (noting the parties’ arguments and concluding that 
a count-size-specific value would be preferable). For the Final Deter- 
mination, Commerce acknowledged the importance of count-size- 
specific values for shrimp and explained that although Commerce re- 
jected Allied Pacific and Yelin’s count-size-specific data, Commerce 


nonetheless would calculate count-size-specific factor values based 
on three sources of data on the record: the Nekkanti financial state- 
ment data, from which Commerce calculated an “average” shrimp 


surrogate value, “Urner Barry” pricing and market information, 


from which Commerce established standard count sizes,’ and the 
plaintiffs’ shrimp-input-purchase-quantity information, from which 
Commerce related plaintiffs’ count sizes to the standard count sizes. 
Issues and Decision Memorandum at 15-16; Memorandum from 
Julia Hancock, International Trade Compliance Analyst, to The File 
at 2 (Nov. 29, 2004) (Admin. R. Doc. No. 810) (“Allied Pacific Final 
Determination Memorandum”); see also Allied Pacific’s Br. at 13-14; 
Yelin’s Br. at 11. 


” Plaintiffs placed the Urner Barry data on the record to provide “U.S. wholesale prices of 
shrimp sourced from various markets around the world during the [period of investiga- 
tion].” Second Surrogate Value Submission at 2, Ex. 2. “Urner Barry” is a publisher of pric- 
ing and other market information for various food industries, including the seafood indus- 
try. Memorandum from Julia Hancock, International Trade Compliance Analyst, to The File 
at 2 (Nov. 29, 2004) (Admin. R. Doc. No. 810). Urner Barry tracks the prices and ranges of 
“frozen, shell-on shrimp which have undergone a certain measure of processing.” Jd. at 3 
n.1. Commerce recognized that the “Urner Barry information is not perfectly comparable to 
input shrimp used by Respondents” but noted that it used “this information to derive a 
standard count size range, as well as the average percent difference between count sizes, 
[and] not to directly value input shrimp.” Jd. 
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Commerce explained that the Department first derived standard 
count-size ranges based on the Urner Barry data to harmonize the 
count-size ranges in respondents’ data submissions. Allied Pacific 
Final Determination Memorandum at 2—3. Commerce then corre- 
lated the respondents’ count-size ranges to the derived standard 
count-size ranges. Jd. at 3. Commerce calculated a weighted average 
count size for the PRC based on respondents’ purchased shrimp in- 
put quantities. Jd. Commerce then set the weighted average pur- 
chase price of $5.97 equal to the weighted average count-size range 
of 31 to 40 shrimp per kilogram. Jd. at 4. Commerce calculated the 
average price differential between count-size ranges. Based on this 
average price differential, Commerce adjusted the Nekkanti base 
price by 13.24 percent for the successive count-size ranges. Jd. Refer- 
ring to this six-step calculation, defendant insists that “Commerce’s 
count size methodology, which relied upon the combination of three 
data sets that were the best available information on the record, pro- 
duced the most accurate margin.” Def.’s Mem. at 10. 

In its response to the plaintiffs’ ministerial error submissions, 
Commerce stated that its reliance on the Nekkanti financial state- 
ment data to value head-on, shell-on shrimp does not constitute a 
ministerial error and that Commerce “clearly and deliberately did 
not make an adjustment for processed shrimp” purchases. Final 
Ministerial Error Memorandum at 9; see Memorandum from Paul 
Walker, Case Analyst, to Edward Yang, Senior Enforcement Coordi- 
nator, China/NME Group at 3-4 (Aug. 24, 2004) (Admin. R. Doc. No. 
690) (“Preliminary Ministerial Error Memorandum”). Commerce ex- 
plained that it chose the Nekkanti financial statement data because 
the raw materials purchased were labeled as “raw,” which Commerce 
reasoned typically indicates head-on, shell-on shrimp because Nek- 
kanti is a shrimp processor. Preliminary Ministerial Error Memoran- 
dum at 4. Commerce further explained that absent information to 
the contrary, Commerce assumed that Nekkanti would not purchase 
shrimp processed in the same manner that Nekkanti is capable of 
processing. Jd. Commerce also stated that it found no information on 
the record of the proceeding that would enable it to make a reason- 
able adjustment for input purchases that were not head-on, shell-on 
shrimp. Id. at 4; see Final Ministerial Error Memorandum at 9 (re- 
ferring to the Preliminary Ministerial Error Memorandum). 


II, STANDARD OF REVIEW 


The court will uphold the Department’s determination unless it is 
unsupported by substantial evidence on the record or otherwise not 
in accordance with law. See 19 U.S.C. § 1516a(b)(1)(B)G@) (2000). 
“Substantial evidence is more than a mere scintilla. It means such 
relevant evidence as a reasonable mind might accept as adequate to 
support a conclusion.” Consol. Edison Co. v. NLRB, 305 U.S. 197, 
229 (1938). 
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III. DISCUSSION 


A. Pursuant to Defendant’s Request, the Court Remands to 
Commerce the Valuation of the Surrogate Labor Rate 


As noted previously, defendant requests that the court remand to 
Commerce the issue of the calculation of the labor wage rate. Def.’s 
Mem. at 40. Defendant requests 60 days to complete the remand so 
that Commerce would have ample time to allow comments and to re- 
consider the labor wage rate employed in the Final Determination. 
Id. The court grants defendant’s request for a voluntary remand and 
remands the Final Determination and the Amended Final Determi- 
nation and Order to Commerce to redetermine the surrogate value 
for the labor wage rate, subject to the requirements of the Order ac- 
companying this Opinion. Under the Order, Commerce must support 
its findings of fact concerning the surrogate value for the labor wage 
rate by citing to specific evidence on the record and also must in- 
clude an explanation for the choices it makes from among the vari- 
ous alternatives it considers. 


B. The Department’s Surrogate Value for Unprocessed Shrimp Is 
Unsupported by Substantial Evidence on the Record and 
Inadequately Explained 


The statute requires Commerce to “determine the normal value of 
the subject merchandise on the basis of the value of the factors of 
production utilized in producing the merchandise.” 19 U.S.C. 
§ 1677b(c)(1). Commerce is to do so “based on the best available in- 
formation regarding the values of such factors in a market economy 
country or countries.” Jd. One of those factors of production consists 
of the “quantities of raw materials employed.” 19 U.S.C. 
§ 1677b(c)(3)(B). During the investigation, the Department recog- 
nized that “the main input, head-on, shell-on (“HOSO”) shrimp, is an 
important factor of production in [the] dumping calculation as it ac- 
counts for a significant percentage of normal value.” Preliminary De- 
termination, 69 Fed. Reg. at 42,667. Commerce was required to 
value, as a factor of production, the “quantities of raw materials em- 
ployed,” 19 U.S.C. § 1677b(c)(3)(B), which in this instance was un- 
processed shrimp, using the “best available information” regarding 
the value of unprocessed shrimp in the chosen market economy 
country. Commerce, however, made no attempt to adjust its calcu- 
lated surrogate value for the presence of raw material, as repre- 
sented in the Nekkanti financial statement data, consisting of sea- 
food other than shrimp or of partially processed shrimp. 

Moreover, the Department’s conclusion that the Nekkanti finan- 
cial statement data set was the best available information, despite 
the apparent yet unaddressed inadequacies of that data set, is un- 
supported by substantial evidence on the record and unsatisfactorily 
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explained. Commerce identified several criteria it considered indica- 
tive of best available information, including whether the data are 
publicly available, are contemporaneous with the period of investiga- 
tion, represent a broad market average, are representative of prices 
in the surrogate country, are specific to the input in question, and 
are sufficiently insulated from conflict of interest. The Department, 
however, did not justify adequately its choice of the Nekkanti finan- 
cial statement data over the various alternatives according to those 
criteria and according to the record evidence. 


1. The Record Lacks Substantial Evidence to Establish that the 
Raw Material Data in Nekkanti’s Financial Statement Excluded 
Seafood Other than Shrimp and Partially Processed Shrimp 


Commerce did not identify substantial evidence on the record to 
support a finding that the Nekkanti financial statement data in- 
cluded only purchases of raw, head-on, shell-on shrimp, or that those 
data specifically excluded seafood other than shrimp and partially 
processed shrimp. 


a. The Record Lacks Substantial Evidence to Establish that the 
Raw Material Data in Nekkanti’s Financial Statement Excluded 
Seafood Other than Shrimp 


A document in the administrative record shows that early in the 
investigation Commerce set out to calculate the surrogate value for 
raw, head-on, shell-on shrimp by “divid[ing] the total quantity of 
shrimp purchased by Nekkanti...by the price Nekkanti paid for 
the fresh shrimp” and then converting that amount from Indian ru- 
pees to U.S. dollars to arrive at the value of $5.9713 per kilogram. 
Preliminary Selection of Factor Values Memorandum at 3 (emphasis 
added). Exhibit 3 of the Preliminary Selection of Factor Values 
Memorandum shows a prepared table entitled “Fresh Shrimp” with 
a “Total Value” in rupees of 1,387,296,413, a “Total Quantity” in kilo- 
grams of 5,202,000, an “Inflator” of 1.04, and an “Exchange Rate” of 
0.02 U.S. dollars per Indian rupee. Commerce, however, used data 
on Nekkanti’s raw material purchases without first establishing, 
through record evidence, that the data it used for the surrogate 
value calculation actually were confined to purchases of raw, head- 
on, shell-on shrimp. Jd. At oral argument, defendant did not dispute 
that the Nekkanti financial statement data appear to pertain to 
quantities of seafood that are not confined entirely to shrimp. Defen- 
dant argued, instead, that Commerce could infer from Nekkanti’s 
role in the Department’s parallel investigation of shrimp from India 
that Nekkanti is a major shrimp producer and that the Depart- 
ment’s reliance on the Nekkanti data was supported by substantial 
evidence and in accordance with law. 
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The Department’s treatment of the Nekkanti financial statement 
data as if it were confined to purchases of raw, head-on, shell-on 
shrimp was a fundamental error. The prepared table in Exhibit 3 of 
the Preliminary Selection of Factor Values Memorandum provides 
the values that Commerce relied upon to calculate the base value of 
$5.9713 per kilogram. The table is entitled “Fresh Shrimp.” The val- 
ues appearing in the table, however, correspond to a chart in Nek- 
kanti’s financial statement in which the material is described as 
“Raw Material Consumed for Processing.” Nekkanti Sea Foods Lim- 
ited, 19th Annual Report 2002-2003 at 23 (2003) (found at Prelimi- 
nary Selection of Factor Values Memorandum Ex. 3). Commerce did 
not identify in the Preliminary Determination or the Final Determi- 
nation, and defendant does not direct the court to, anything in the 
Nekkanti financial statement showing that the values of raw mate- 
rial purchased refer exclusively to raw, head-on, shell-on shrimp. To 
the contrary, the Nekkanti sales brochure on the record states that 
Nekkanti processes and sells species other than shrimp, including 
“Deep Sea Lobsters (whole and tails), Crabs (whole and cut forms), 
Cuttle Fish (onboard frozen — whole, whole cleaned and fillets), Fin 
Fishes — King Fish, Pomfret, Snappers (whole, gutted and fillets).” 
Letter from Grunfeld, Desiderio, Lebowitz, Silverman & Klestadt 
LLP to Secretary of Commerce at 11 (Oct. 19, 2004) (Admin. R. Doc. 
No. 759) (“Allied Pacific Case Br.”); Letter from Grunfeld, Desiderio, 
Lebowitz, Silverman & Klestadt LLP to Secretary of Commerce at 11 
(Oct. 19, 2004) (Admin. R. Doc. No. 758) (“Yelin Case Br.”); Second 
Surrogate Value Submission Attach. 8 (providing Nekkanti’s sales 
brochure). 

Commerce acknowledged plaintiffs’ concerns regarding the non- 
shrimp content of the Nekkanti data. See Issues and Decision Memo- 
randum at 6. Commerce also noted petitioner Ad Hoc’s assertion 
that “the financial statement ‘shows unmistakably that only in-scope 
shrimp was processed by the company’ in the 2002-2003 period.’ ” Jd. 
at 12 (quoting the comments of petitioner Ad Hoc). Commerce cited 
the petitioner’s argument that in valuing the raw material input, 
i.e., raw, head-on, shell-on shrimp, Commerce had broad discretion 
to rely upon the best available information that was publicly avail- 
able. Jd. at 11. Commerce, however, never cited to any record evi- 
dence to substantiate Ad Hoc’s assertion that the Nekkanti financial 
statement data reflected only purchases of “in-scope” shrimp.°® 
Rather than addressing plaintiffs’ objections that the Nekkanti data 
included seafood other than shrimp, Commerce invoked its broad 


€ Because the scope of the investigation is not confined to raw, head-on, shell-on shrimp, 
petitioner’s assertion does not address entirely the issue of the composition of the purchases 
represented by the Nekkanti financial statement data. The scope of the antidumping duty 
order necessarily includes a broader category of products than a raw material input because 
the raw material input is but one component of the subject merchandise. 
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discretion to choose the best available information and pointed to al- 
leged deficiencies in the other data submissions. See id. at 12-16. 


b. The Record Lacks Substantial Evidence to Establish that 
Nekkanti’s Shrimp Purchases Were Confined to Unprocessed 
Shrimp 


Commerce also erred in treating the Nekkanti financial statement 
data as if the data were confined to purchases of unprocessed 
shrimp. The record evidence instead establishes that some of Nek- 
kanti’s purchases were of shrimp that had been partially processed. 

Plaintiffs argued during the investigation, and again before the 
court, that Nekkanti’s raw shrimp purchases were not an appropri- 
ate basis to calculate surrogate factor values because Nekkanti pur- 
chased headless, shell-on shrimp or peeled and undeveined shrimp 
in addition to raw, head-on, shell-on shrimp. See Allied Pacific Case 
Br. at 12; Yelin Case Br. at 11-12; Allied Pacific’s Br. at 20-21; Yelin’s 
Br. at 25-26, 35. Allied Pacific asserted that it was inappropriate to 
compare Nekkanti’s semi-processed raw shrimp purchases to Allied 
Pacific’s raw shrimp purchases that were all purchases oi head-on, 
shell-on shrimp because doing so artificially inflates the overall in- 
put purchase value and results in double-counting of processing ex- 
penses. Allied Pacific Case Br. at 12; Yelin Case Br. at 12; see Allied 
Pacific’s Br. at 20-21; Yelin’s Br. at 25, 35-36. Plaintiffs argue that 
purchases of headless and peeled shrimp further distort the surro- 
gate factor value by artificially reducing the quantity by weight, 
pointing out that headless and peeled shrimp weigh less than head- 
on, shell-on shrimp. Allied Pacific Case Br. at 13; Yelin Case Br. at 
13; Allied Pacific’s Br. at 20; Yelin’s Br. at 35-36. Commerce acknowl- 
edged these arguments but did not directly address them. See Issues 
and Decision Memorandum at 6. 

Commerce concluded that because Nekkanti processes shrimp, its 
raw shrimp material purchases must consist of head-on, shell-on 
shrimp. Record evidence does not support this conclusion. Plaintiffs 
placed data on the record from the parallel antidumping investiga- 
tion for India, in which Nekkanti reported its raw shrimp purchases. 
Plaintiffs argue that the data show that Nekkanti bought significant 
quantities of headless shrimp and peeled shrimp. Allied Pacific Case 
Br. at 12; Yelin Case Br. at 11-12. Plaintiffs contend that the pur- 
chased amounts of these partially processed shrimp ranged from 
more than 20 percent of all of Nekkanti’s shrimp purchases by quan- 
tity to more than 30 percent of its shrimp purchases by value. Allied 
Pacific Case Br. at 12; Yelin Case Br. at 12; see Second Surrogate 
Value Submission Attach. 1, Ex. SD-3; Letter from Grunfeld, 
Desiderio, Lebowitz, Silverman & Klestadt LLP to Secretary of Com- 
merce at 5-6, (Dec. 7, 2004) (Admin. R. Doc. No. 825) (“Ministerial 
Error Allegations”); Allied Pacific’s Br. at 20; Yelin’s Br. at 25, 35. In 
the Second Surrogate Value Submission, the Nekkanti purchasing 
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data that plaintiffs placed on the record show a substantial number 
of purchases of shrimp that are identified with abbreviations begin- 
ning with the letters HL for “headless” as opposed to HO for “head- 
on”: “HLBT, “HLSO,” HLFLOWER, “HL PVN,” “HLBROWN,” “HLP,” 
“HLTIGER,” and “HLWHITE.” Second Surrogate Value Submission 
Ex. SD-3. Nekkanti’s own submissions in the parallel antidumping 
investigation corroborate that Nekkanti purchased semi-processed 
shrimp during the period of this investigation. See Allied Pacific 
Case Br. at 12 (“Nekkanti has stated on the record that ‘[w]hile many 
raw material purchases were headless shell on raw shrimp, certain 
purchases were of head-on shrimp or peeled and undeveined.’” 
(quoting Second Surrogate Value Submission Attach. 1 and Nek- 
kanti’s April 14, 2004 Section D Response at D-18)). 

The record, therefore, does not support a finding that the Nek- 
kanti financial statement data pertain exclusively to unprocessed 
shrimp. Nor is there support for an implicit finding that the raw ma- 
terial purchases represented in the Nekkanti financial statement 
data that consisted of raw material other than unprocessed shrimp 
did not significantly distort the surrogate values that the Depart- 
ment calculated. Because of the “best available information” require- 
ment of 19 U.S.C. § 1677b(c)(1), the base surrogate value of $5.97 
per kilogram and the size-adjusted values that Commerce calculated 
from that base value must be rejected by the court as insufficiently 


explained and unsupported by substantial evidence on the record. 


2. The Use of the Data in the Nekkanti Financial Statement Is 
Inconsistent with Commerce’s Own Criteria for “Best Available 
Information” 


Plaintiffs challenge the Department’s reliance on the Nekkanti fi- 
nancial statement data, which in plaintiffs’ view are “not corrobo- 
rated by any other evidence on the administrative record” and yield 
an “aberrational and illogical” surrogate value. Allied Pacific’s Br. at 
2; see Yelin’s Br. at 28-31. Plaintiffs point out that the base price of 
$5.97 per kilogram generated from the Nekkanti financial statement 
data and the derived count-size-specific values are substantially 
higher than the values for unprocessed shrimp shown in other data 
sets that are a part of the administrative record. Allied Pacific’s Br. 
at 2; see Yelin’s Br. at 28-31. The court finds that Commerce failed to 
support with substantial evidence its selection of the Nekkanti fi- 
nancial statement data as the best available information from 
among the various alternatives that were available on the record. 

Commerce had four sets of data, inter alia, from which to choose: 
count-size-specific prices for raw, head-on shrimp listed in the 
circulars of the SEAI; surveys of count-size-specific prices paid for 
unprocessed shrimp by Indian shrimp packers and exporters during 
the period of investigation that the ACC collected and published; 
public, ranged versions of count-size-specific prices paid for unproc- 
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essed shrimp reported by Nekkanti and Devi to Commerce in the 
parallel antidumping duty investigation of frozen and canned 
shrimp from India; and the Nekkanti financial statement data, 
which were average, tax-inclusive costs of purchases of seafood prod- 
ucts as listed in the financial statement of the Indian shrimp pro- 
ducer Nekkanti for the period of April 2002 to March 2003, which pe- 
riod was immediately prior to the period of investigation. First 
Surrogate Value Submission at 3—4, Ex.3; Second Surrogate Value 
Submission at 2. Commerce rejected the SEAI data, the ACC data, 
and the data on the Nekkanti and Devi ranged prices. Issues and De- 
cision Memorandum at 13-15. Commerce based the surrogate value 
for raw shrimp on the Nekkanti financial statement data, which pe- 
titioner submitted, in the Preliminary Determination and the Final 
Determination. Preliminary Determination, 69 Fed. Reg. at 42,667— 
68; Issues and Decision Memorandum at 15-16. 

Commerce assigned the value of $5.97 per kilogram, calculated 
from the Nekkanti financial statement data, to the weighted average 
count size of 31 to 40 shrimp per kilogram. The court’s review of the 
record shows that for unprocessed shrimp falling within the count 
size of 31 to 40 shrimp per kilogram, the SEAI values vary from 
$4.38 to $5.37 per kilogram, the ACC value is $5.05 per kilogram, 
and the ranged Devi/Nekkanti values vary from $5.08 to $6.22 per 
kilogram.‘ See Allied Pacific Case Br. Ex. 1. 

In selecting data to value factors of production, Commerce must 
choose “the best available information regarding the values of such 
factors in a market economy country or countries.” 19 U.S.C. 
§ 1677b(c)(1) (emphasis added). Congress did not define the term 
“best available information,” and the statute vests Commerce with 
considerable discretion. See Nation Ford Chem. Co. v. United States, 
166 F.3d 1373, 1377 (Fed. Cir. 1999). “‘[T]he process of constructing 
foreign market value for a producer in a nonmarket economy coun- 
try is difficult and necessarily imprecise.’ ” Jd. (quoting Sigma Corp. 
uv. United States, 117 F.3d 1401, 1408 (Fed. Cir. 1997)). “While 
§ 1677b(c) provides guidelines to assist Commerce in this process, 
this section also accords Commerce wide discretion in the valuation 


7The values obtained from the ACC data and the ranged Nekkanti/Devi data do not in- 
clude the values of $7.09 per kilogram or $7.07 per kilogram for the count-size range of 
27-31 because only one of the five count sizes included in that range falls within the aver- 
age range derived by Commerce of 31—40 shrimp per kilogram. The remaining four count 
sizes, 27-30 shrimp per kilogram, are for significantly larger shrimp and therefore signifi- 
cantly larger values. Inclusion would overstate the relevant value range. In addition, the 
spreadsheet provided at Exhibit 1 of administrative record document number 709 lists an 
erroneous Nekkanti/Devi value of $5.58 per kilogram for the count-size range of 39-43 
shrimp per kilogram. The worksheet showing the calculation, also at Exhibit 1, provides the 
correct value of $5.08 per kilogram. Finally, the court notes that the values listed in the 
chart provided on page 52 of Allied Pacific Br., which purport to show raw shrimp prices 
based on the SEAI, ACC, and ranged Nekkanti/Devi data, appear to be inconsistent with 
the evidence on the record. 
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of factors of production in the application of those guidelines.” Jd. 
The Department’s exercise of its discretion to determine “best avail- 
able information,” however, must be guided by the larger purpose of 
the antidumping law. “The Act sets forth procedures in an effort to 
determine margins ‘as accurately as possible.’ ” Lasko Metal Prods., 
Inc. v. United States, 43 F.8d 1442, 1446 (Fed. Cir. 1994) (quoting 
Rhone Poulenc, Inc. v. United States, 899 F.2d 1185, 1191 (Fed. Cir. 
1990)); see also Shakeproof Assembly Components, Div. of Ill. Tool 
Works, Inc. v. United States, 268 F.3d 1376, 1382 (Fed. Cir. 2001). 

In the investigation, Commerce stated that “[als a general matter, 
the Department prefers to use publicly available data to value surro- 
gate values from the surrogate country to determine factor prices 
that, among other things: represent a broad market average; are 
contemporaneous with the [period of investigation]; and are specific 
to the input in question.” Preliminary Determination, 69 Fed. Reg. at 
42,667. The criteria that Commerce identified during the investiga- 
tion appear to be related to the objective of accuracy. However, se- 
lecting the surrogate value data that yield the most accurate dump- 
ing margin necessarily requires Commerce to conduct a fair 
comparison of the data sets on the record. Commerce failed to do so 
in this investigation. Commerce concluded that the count-size- 
specific values that the Department derived from the Nekkanti fi- 
nancial statement data “are more appropriate than values submitted 
by Respondents because the Department’s data and methodology are 
publicly available.” Issues and Decision Memorandum at 16. Com- 
merce explained that the Department recognized the importance of 
count-size-specific data and therefore derived count-size-specific sur- 
rogate values based on the Nekkanti financial statement data. Com- 
merce further explained that it used the Urner Barry data to set 
standard count-size ranges when extrapolating from the $5.97 Nek- 
kanti financial statement base value because the Urner Barry data 
is “fully contemporaneous with the period of investigation,” “repre- 
sents a broad market average,” and “has the advantage of being in- 
sulated from potential conflicts of interest.” Jd. Commerce discred- 
ited the various forms of surrogate value information that plaintiffs 
submitted, identifying what it considered to be deficiencies, without 
explaining adequately how the Nekkanti financial statement data 
that petitioner submitted, and Commerce accepted for use, were su- 
perior to these alternative sets of data according to the Department’s 
own criteria. See id. at 13-15. 

The Supreme Court has “frequently reiterated that an agency 
must cogently explain why it has exercised its discretion in a given 
manner... .” Motor Vehicle Mfrs. Ass’n v. State Farm Mut. Auto. Ins. 
Co., 463 U.S. 29, 48 (1983). “[T]he agency must explain the evidence 
which is available, and must offer a ‘rational connection between the 
facts found and the choice made.” Jd. at 52 (quoting- Burlington 
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Truck Lines, Inc. v. United States, 371 U.S. 156, 168 (1962)). Com- 
merce failed to consider whether the surrogate values derived from 
the Nekkanti financial statement data were aberrational when com- 
pared to the surrogate values derived from the other data sets. 
Throughout the investigation, Commerce rejected the data sets 
placed on the record by the respondents, justifying the rejection on 
the grounds that the data sets did not meet one or more of the crite- 
ria that Commerce identified. When the data sets are compared ac- 
cording to the record evidence, however, the Nekkanti financial 
statement data appear to be the least satisfactory under the Depart- 
ment’s own criteria. Nevertheless, Commerce used the Nekkanti fi- 
nancial statement data to calculate the base surrogate value and 
then, recognizing the importance of count size, went to some length 
to develop a complicated procedure for estimating count-size-specific 
shrimp values based on the single value of $5.97 per kilogram. 


a. Commerce Has Failed to Explain Adequately Why the Nekkanti 
Financial Statement Data Are Superior to the SEAI Data under its 
Own Criteria 


Commerce, in evaluating whether a data set is the best available 
information for determining surrogate values, has applied criteria, 
as discussed above, that include whether the data are publicly avail- 
able, are contemporaneous with the period of investigation, repre- 
sent a broad market average, are representative of prices in the sur- 
rogate country, and are specific to the input in question. See 
Preliminary Determination, 69 Fed. Reg. at 42,667-68. In rejecting 
the SEAI data, Commerce stated that “although the Department 
would prefer to use count-size specific surrogate values for the raw 
shrimp input, the Department finds that the only count-size specific 
surrogate value submitted by the Respondents is not the most ap- 
propriate basis for valuing the raw shrimp input because it is not 
publicly available, does not represent a broad market average, has 
[not] been shown to be representative of prices in India and does not 
contain prices for certain count-size ranges used by the Respon- 
dents.” Preliminary Determination, 69 Fed. Reg. at 42,668; see Issues 
and Decision Memorandum at 13-16. 


lt. Public Availability 


Commerce failed to provide an adequate explanation of what pub- 
lic availability means in the context of selecting data for the calcula- 
tion of surrogate values, why it deemed the SEAI data not to be pub- 
licly available in that context, and why a determination that the 
SEAI data are not publicly available precludes use of that data set. 
Regarding public availability, plaintiffs argued that the SEAI prices 
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are publicly available because they are on the public record of the 
proceeding and because SEAI readily provided plaintiffs with the 
SEAI circulars. In the alternative, plaintiffs stated that even if not 
considered by Commerce to be publicly available, the SEAI data 
should not be disqualified because public availability is not required 
but merely preferred. See Issues and Decision Memorandum at 7. 
The Department’s rejection of the SEAI data raises the issues of 
what constitutes public availability and whether surrogate value 
data must be publicly available. 

The Commerce regulations, in 19 C.F.R. § 351.408(c)(1), use the 
term “publicly available information” without defining it. In the in- 
vestigation, Allied Pacific cited 19 C.F.R. § 351.105(b)(1) (2004), 
which defines public information as, inter alia, “factual information 
of a type that has been published or otherwise made available to the 
public by the person submitting it.” Supplemental Questionnaire Re- 
sponse at 5-6. The court is not convinced that 19 C.FR. 
§ 351.105(b)(1) is pertinent. The term used in that provision is “pub- 
lic information,” not “publicly available information” (the term used 
in 19 C.FR. § 351.408(c)(1)). Moreover, the context of 
§ 351.105(b)(1) is the Department’s distinguishing public informa- 
tion from proprietary information that the Department will regulate 
under an Administrative Protective Order. 

Allied Pacific and Yelin argue that placement of data on the public 
record in the investigation should cause such data to be considered 
to be publicly available. See Allied Pacific’s Br. at 28; Yelin’s Reply Br. 
at 3; Def.’s Mem. at 36. As to the public availability of the SEAI data, 
plaintiffs contended that the SEAI prices are available upon request 
and that its researchers obtained the prices “through an informal re- 
quest and without having membership in SEAI or any other organi- 
zation.” Supplemental Questionnaire Response at 5-6. Plaintiffs ex- 
plained that their researchers contacted the various SEAI offices in 
each of the shrimp producing regions of India and that the SEAI of- 
fices in the Indian regions of Andhra Pradesh and Tamil Nadu were 
the only ones to respond. Jd. at 5. Commerce, however, relied on an 
affidavit that the petitioner’s own Indian market research consult- 
ant executed; according to Commerce, the consultant stated that 
SEAI does not collect or publish to the public at large any count-size- 
specific fresh shrimp pricing information. Ad Hoc asserted that SEAI 
provides those prices only to its members. Preliminary Determina- 
tion, 69 Fed. Reg. at 42,667; see also Preliminary Selection of Factor 
Values Memorandum at 3. 

During the investigation, Allied Pacific and Yelin challenged the 
credibility of the petitioner’s consultant, highlighting the inconsis- 
tency between the information that Commerce obtained directly 
from the SEAI Secretary General and the information in the consult- 
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ant’s affidavit. Letter to Commerce Defending SEAI Data at 2. The 
court notes inconsistencies in the record evidence obtained from the 
SEAI Secretary General and from petitioner’s consultant. Plaintiffs 
cited the Department’s summary of the telephone conversation be- 
tween a Commerce official and the SEAI Secretary General on June 
28, 2004, in which the SEAI Secretary General informed Commerce 
that the SEAI prices “are based on actual prices paid by SEAI mem- 
bers for fresh raw shrimp” and that “[t]hese prices are only provided 
to members of SEAI about once a month through the circulars for 
purposes of providing price references for fresh shrimp purchased by 
SEAI members.” Jd. Attach. 1 at 2; Memorandum on Conversation 
with SEAI Secretary General at 2. The petitioner’s consultant, how- 
ever, reported that he spoke to an SEAI official on April 23, 2004, 
who informed him that SEAI does not collect and therefore does not 
provide any count-specific pricing information, and that SEAI pro- 
vides only formulaic, not actual, pricing information to guide export- 
ers in setting a minimum price. Letter Regarding Petitioner’s Con- 
sultant Attach. 2. Petitioner’s consultant did not specify which SEAI 
office he called or from which SEAI official he obtained information. 
Commerce did not address the discrepancy between the information 
provided by the petitioner’s consultant and the information obtained 
from the SEAI Secretary General by Commerce itself. 

Commerce deemed the SEAI information not to be publicly avail- 
able and rejected it on that ground. However, Commerce, in doing so, 
did not explain adequately what public availability means in the 
context of considering data for use in calculating surrogate values. 
Commerce also failed adequately to explain why, in the circumstance 
presented, the SEAI data must be publicly available in order to be 
used for calculating a surrogate value. In its memorandum explain- 
ing the selection of factor values for Allied Pacific and Yelin, Com- 
merce emphasized that it used publicly available information, pur- 
suant to 19 U.S.C. § 1677b and 19 C.F.R. § 351.408. Preliminary 
Selection of Factor Values Memorandum at 1. The statute, in 19 
U.S.C. § 1677b(c), does not require Commerce to use publicly avail- 
able information to value the factors of production. The regulations, 
in 19 C.F.R. § 351.408, provide that Commerce “normally will use 
publicly available information to value factors.” 19 C.FR. 
§ 351.408(c)(1) (emphasis added); see also Preliminary Determina- 
tion, 69 Fed. Reg. at 42,668 (noting that “the Department practice is 
to rely on publicly available data” (emphasis added)). As plaintiff Al- 
lied Pacific argues, however, the regulation does not require Com- 
merce to use publicly available information. Allied Pacific’s Reply Br. 
at 3-4. Commerce explained that public availability serves to pro- 
vide “accurate information accepted by the market” and “represents 
a reliable source insulated from conflicts of interest.” Issues and De- 
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cision Memorandum at 13. Commerce noted the respondents’ argu- 
ments that the purpose of public availability is to support the calcu- 
lation of the most accurate dumping margin and that Commerce had 
used non-public information in prior cases. Jd. at 7. Moreover, defen- 
dant acknowledges that the regulation identifies use of publicly 
available information as a matter of preference rather than as a re- 
quirement. Def.’s Mem. at 18. By including the word “normally” in 
the language of the regulation, 19 C.F.R. § 351.408(c)(1), Commerce 
itself has indicated that the use of publicly available information will 
be considered on a case-by-case basis and thereby subjected to analy- 
sis by the agency.® Accordingly, the agency’s own regulation contem- 
plates an explanation, based on the record in this case, of why the 
particular information was chosen. 

Even were it assumed, arguendo, that the SEAI data were not 
publicly available for purposes of 19 C.F.R. § 351.408(c)(1), the Final 
Determination still would contain an inadequate explanation for the 
choice of the Nekkanti financial statement data over the SEAI data 
and other available alternatives solely on the basis of public avail- 
ability. In nonmarket economy investigations, Commerce at times 
has relied upon actual prices paid for inputs on the international 
market in combination with surrogate valucs. While the actual 
prices paid on international markets are not offered here, the use of 
such prices in other cases demonstrates the balancing of the need for 
accurate pricing information with the preference for the public avail- 
ability of that information. As the United States Court of Appeals for 
the Federal Circuit has explained in Lasko Metal Products, Inc., 43 
F.3d at 1446, actual prices paid for inputs on the international mar- 
ket are more accurate and indicative of actual input cost than surro- 
gate values and therefore are preferable as they yield a more accu- 
rate dumping margin. Actual input prices paid, however, are not 
necessarily public information. Yet, in Lasko Metal Products, Inc., 
the Federal Circuit approved the Department’s mixed methodology 
of using actual prices paid by respondents for inputs on interna- 


8The 1996 revision of the regulation further indicates that the public availability stan- 
dard under 19 C.F.R. § 351.408(c) is a preference and not a requirement. In 1996, Com- 
merce relaxed the publication standard to “enable[] the Department to achieve greater ac- 
curacy when information on the specific factor can be derived outside of published sources.” 
Antidumping Duties; Countervailing Duties, 61 Fed. Reg. 7308, 7344 (proposed Feb. 27, 
1996) (final rule at 62 Fed. Reg. 27,295, 27,343 (May 19, 1997) (“providing for the submis- 
sion of publicly available information to value factors under § 351.408(c)”)). Commerce re- 
vised the regulation to “drop| ] the preference for published information, limiting the prefer- 
ence to publicly available information,” a more flexible standard. Jd. Commerce explained 
that the revision was “not meant to preclude the Department from using published informa- 
tion. Instead, it [wa]s intended to reflect the Department’s preference for input specific data 
over the aggregated data that frequently appear in published statistics.” Id. 
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tional markets and resorting to surrogate factors where market- 
based values were unavailable. Jd. at 1445. Concerning that mixed 
methodology, Commerce did not condition its reliance on the actual 
prices paid by respondents upon a finding that those prices were 
publicly available. 

In applying the preference for publicly available data, Commerce 
must balance the interests of transparency and verifiability that are 
served by public availability with other considerations, including the 
desirability of data that are as specific as possible to the raw mate- 
rial being valued. As defendant has acknowledged, “[n]o one determi- 
native factor makes a particular data source better than another for 
valuing raw shrimp.” Def.’s Mem. at 16. Yet, the data chosen by Com- 
merce to generate the base surrogate value were not contemporane- 
ous with the period of investigation, represented purchases of a 
single producer rather than a broad market average, were not count- 
size specific, and cannot be shown to have excluded purchases of sea- 
food other than shrimp and of processed shrimp. 


ui. Other Criteria 


In addition to finding that the SEAI data were not publicly avail- 
able, Commerce had stated in the Preliminary Determination that 
the SEAI data were “not the most appropriate basis for valuing the 
raw shrimp input” because that information “does not represent a 
broad market average, has [not] been shown, to be representative of 
prices in India and does not contain prices for certain count-size 
ranges used by the Respondents.” Preliminary Determination, 69 
Fed. Reg. at 42,668; see Issues and Decision Memorandum at 15. 
Commerce, however, did not include in the Preliminary Determina- 
tion or the Final Determination a discussion comparing the SEAI 
data to the Nekkanti financial statement data under each of these 
criteria. 

Although expressing a preference for data that are contemporane- 
ous with the period of investigation, Commerce apparently ignored 
this criterion when evaluating the SEAI data. Record evidence dem- 
onstrates that the SEAI data are contemporaneous with the period 
of investigation, April 1, 2003 through September 30, 2003, while the 
Nekkanti financial statement data are not. The SEAI data included 
count-size-specific prices for the dates of June 6, June 21, July 26, 
and August 9, 2003, and for the period of April through September 
2003. See Preliminary Determination, 69 Fed. Reg. at 42,668. The 
Nekkanti financial statement data, however, predated the period of 
investigation, covering the period April 2002 through March 2003. 
Id. 

Commerce first examined the SEAI data to determine whether the 
average prices listed in the SEAI circulars provided a sufficiently 
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broad sample of input prices to reflect a reliable market average of 
raw, unprocessed shrimp purchases in India. Commerce found that 
the SEAI data for the Andhra Pradesh region provided pricing data 
only for select time periods within the period of investigation. Id. 
Commerce further found that the SEAI data for the Tamil Nadu re- 
gion, while providing average prices for the period April through 
September 2003, did not include supporting documentation to show 
how those price averages were derived, e.g., whether the price aver- 
ages were based on data collected on a daily, weekly, or monthly ba- 
sis. Id. The Nekkanti financial statement data, however, similarly 
lacks supporting documentation. 

Apparent flaws in the Nekkanti financial statement data under- 
mine a conclusion that the base value derived from those data repre- 
sents a broad market average for the actual input being valued. As 
discussed above, substantial record evidence indicates that the Nek- 
kanti financial statement data included purchases of other seafood 
and of partially processed shrimp. Thus, the record evidence fails to 
support a determination that the base value of $5.97 per kilogram is 
a broad market average for purchases of unprocessed shrimp. The 
record evidence indicates, at best, that the base value of $5.97 per ki- 
logram is an average of the raw material purchases of a single In- 
dian seafood producer that is a major producer of shrimp. Moreover, 
the average value of $5.97 per kilogram was not derived from an ac- 
tual count-size range. Because the Nekkanti data provided Com- 
merce only with an average price for “Raw Material Consumed for 
Processing,” Commerce, as noted previously, conducted a complex, 
six-step calculation using two additional data sets to correlate this 
average price to the count-size range of 31 to 40 shrimp per kilogram 
and to extrapolate this average price to other count sizes. See Issues 
and Decision Memorandum at 15-16; Allied Pacific Final Determi- 
nation Memorandum at 3—4. Commerce has not provided a sufficient 
explanation of how the most reliable market average based on the 
record evidence could result from its complicated method of assign- 
ing a count size to the base value of $5.97 per kilogram and deriving 
other count-size values from that base value. Commerce did not offer 
substantial evidence to support a determination that the Nekkanti 
financial statement data better represent a broad market average 
than do the SEAI data. 

While the Department’s explanations are far from clear, Com- 
merce’s implicit statement that the SEAI data are not representative 
of prices in India seems to refer to a conflict in the information on 
the record as to the percentage of shrimp production that occurs in 
the Indian regions represented in the SEAI data, i.e., Andhra 
Pradesh and Tamil Nadu. Preliminary Determination, 69 Fed. Reg. 
at 42,668. Commerce cited the respondents’ submission in which 
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they reported that the SEAI data, which covers the regions Andhra 
Pradesh and Tamil Nadu, account for over 55 percent of India’s 
shrimp production. Jd. Commerce also cited the SEAI Secretary 
General’s statement that the two regions account for 10 to 11 percent 
of India’s shrimp purchases. Jd. Commerce concluded that it was un- 
clear how to reconcile the numbers and “[t]herefore, the representa- 
tiveness of the Andarah [sic] Pradesh and Tamil Nadu regions of In- 
dia’s shrimp industry as a source for a shrimp surrogate value is 
unreliable.” Jd. On this issue, Commerce did not compare its findings 
regarding the SEAI data to the Nekkanti financial statement data. 
Nekkanti is a single producer located in the Andhra Pradesh region. 
If data from the regions of Andhra Pradesh and Tamil Nadu are not 
considered to be sufficiently representative of Indian shrimp produc- 
tion, the Nekkanti financial statement data must be even less so, be- 
cause Nekkanti, according to the record evidence, is but one com- 
pany operating in one of those two regions. Record evidence does not 
support the conclusion that the Nekkanti financial statement data 
are more representative of prices in India than are the SEAI data. 

Commerce does not clearly state a finding as to whether the SEAI 
data reflect actual market prices of unprocessed shrimp. It is pos- 
sible that Commerce credited the statement in the affidavit of Ad 
Hoc’s consultant that SEAI provides only formulaic, not actual, pric- 
ing information to guide exporters in setting a minimum price. Let- 
ter Regarding Petitioner’s Consultant Attach. 2. However, if this is 
so, Commerce failed to explain why it gave credibility to the consult- 
ant’s characterization of information, which the consultant stated he 
had obtained from an unnamed SEAI official, and gave no credibility 
to information that Commerce described as having itself obtained 
from the SEAI Secretary General. See id.; Memorandum on Conver- 
sation with SEAI Secretary General at 1. Commerce reported that 
the Secretary General stated that the SEAI circulars represent “ac- 
tual prices paid by SEAI members for fresh raw shrimp (wild- 
caught) at the dock to fisherman [sic] as reported to SEAI by various 
members.” Memorandum on Conversation with SEAI Secretary Gen- 
eral at 2. 

In rejecting the SEAI data, Commerce also stated that the SEAI 
information “does not contain prices for certain count-size ranges 
used by the Respondents.” Preliminary Determination, 69 Fed. Reg. 
at 42,668; see Issues and Decision Memorandum at 15. The objection 
to lack of precise correlation for count sizes rings hollow given the 
absence of any count-size specificity in the Nekkanti financial state- 
ment data. The base surrogate value of $5.97 per kilogram that 
Commerce calculated from the Nekkanti financial statement data is 
not specific for count size. While Commerce recognized that both pe- 
titioner and respondents had argued that “count size is an important 
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factor,” Commerce rejected all count-size-specific prices that plain- 
tiffs submitted. Issues and Decision Memorandum at 13-15. Only in 
the Final Determination did Commerce calculate count-size-specific 
surrogate values, relying on the $5.97 per-kilogram base price, the 
Urner Barry data, and the respondents’ shrimp input purchase 
quantity information to calculate surrogate values for various count 
sizes using its six-step calculation.® Id. at 15-16; Allied Pacific Final 
Determination Memorandum at 3-4. Because of the apparent defi- 
ciencies in the Nekkanti financial statement data and the absence of 
any attempt by Commerce to adjust for them, as well as the poten- 
tial inaccuracies from the methodology that Commerce adopted, the 
court concludes that the Final Determination lacks an adequate ex- 
planation of how this method of calculating count-size-specific prices 
for unprocessed shrimp could have satisfied the Department’s obli- 
gation to use the best available information. 

In summary, the court finds that Commerce failed to subject the 
SEAI data and the Nekkanti financial statement data to a fair com- 
parison according to the record evidence and its own criteria. The 
Department’s findings underlying the determination to favor the 
Nekkanti financial statement data over the SEAI data are inconsis- 
tent with the record evidence under most or all of the Department’s 
own criteria, with the exception of the public availability criterion. 


b. Commerce Has Failed to Explain Adequately Why the Nekkanti 
Financial Statement Data Are Superior to the ACC Data under its 


Own Criteria and the Record Evidence 


Commerce declined to use the ACC data, stating that the data 
were not sufficiently insulated from conflict of interest. Issues and 
Decision Memorandum at 13. Commerce did not elaborate on its 
“conflict of interest” objection. Commerce instead “agree[d] with the 
Petitioners that [the ACC values] are not reliable sources for valuing 
the Respondents’ raw shrimp input because the source of the data is 


9 Respondents argued in the agency proceeding that Commerce should have used, as the 
average count size for the Nekkanti financial data, 23.85 shrimp per kilogram, which is 
within the count-size range of 21 to 25 shrimp per kilogram. Ministerial Error Allegations 
at 3, Attach. 2. Commerce, however, found that the calculation of the weighted average 
count-size range is not a ministerial error. Final Ministerial Error Memorandum at 7. Com- 
merce referred to the Issues and Decision Memorandum at Comment 1, stating that it had 
explained its methodology for calculating the weighted average count-size range for the 
PRC and that it would not use the ranged Nekkanti data because Commerce did not know 
how the data was ranged. Jd. at 7-8. It appears to the court, however, that neither Com- 
merce nor plaintiffs addressed the effect of the headless shrimp on the determination of a 
count-size midpoint. See Ministerial Error Allegations at 3, Attach. 2; Final Ministerial Er- 
ror Memorandum at 7-8. The court notes that respondents, in making this argument, ap- 
pear to have included processed shrimp content in recalculating the total weighted average 
purchases by Nekkanti. Because the per-kilogram count of headless shrimp is greater than 
what the per-kilogram count would have been had the shrimp been head-on shrimp, the in- 
clusion of the partially processed headless shrimp may distort the weighted average mid- 
point by artificially increasing the count size. 
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not sufficiently insulated from conflict of interest.” Jd. In an attempt 
to explain its rationale, Commerce implied that it preferred to use 
publicly available surrogate value data because publicly available in- 
formation, inter alia, “represents a reliable source insulated from 
conflicts of interest.” Jd. This discussion of the merits of public avail- 
ability, however, does nothing to reveal the Department’s reasoning 
for concluding that the ACC data should be rejected on the ground of 
conflict of interest. The Department’s explanation of why-ihe ACC is 
not a reliable source does not appear to be based on record evidence. 
Moreover, Commerce does not squarely address whether the ACC 
data on shrimp prices are publicly available. Evidence on the record 
indicates that these data are available to the general public on the 
ACC website. 

Rather than cite to record evidence and provide reasoning of its 
own supporting its finding of conflict of interest, Commerce merely 
adopted by reference the petitioner’s conflict of interest objection to 
the ACC data. Commerce summarized the petitioner’s argument as 
objecting that “the membership and leadership of the ACC is com- 
posed of interests adverse to the Petitioners in the instant proceed- 
ing. Specifically, the ACC was founded by and shares members, di- 
rectors, officers, and its U.S. location with the Global Aquacultural 
Alliance, some of whose members are subject to the Department’s 
companion investigations [of Indian shrimp producers and export- 
ers]. The Petitioners conclude that the ACC prices are tainted by 
conflict of interest, and, therefore, should be disregarded.” Jd. at 10. 
From the Department’s characterization of the petitioner’s argument 
and the subsequent statement\that Commerce agrees with the peti- 
tioner on that point, the court is informed of nothing heyond the De- 
partment’s conclusory adoption of the petitioner’s pobition that be- 
cause some of the founders and members of ACC are also members 
of the Global Aquacultural Alliance, and because some members of 
the Global Aquacultural Alliance are subject to an antidumping duty 
investigation, the ACC data is tainted by conflict of interest. See id. 
at 10, 13. 

The record evidence indicates that the ACC data are contempora- 
neous with the period of investigation, which predated the filing of 
the petition. Given that evidence, it was incumbent on Commerce to 
cite other evidence from which a reasonable mind could conclude 
that the ACC’s reporting of information on shrimp prices neverthe- 
less must be considered unreliable due to a conflict of interest. In ad- 
dition, Commerce did not address the fact that Nekkanti.is partici- 
pating in the same companion antidumping investigation or the 
possibility that the ACC data might incorporate Nekkanti’s data be- 
cause Nekkanti operates in Andhra Pradesh, one of the Indian re- 
gions from which ACC collects pricing information. See Second Sur- 
rogate Value Submission Ex. 3 (stating that the shrimp prices 
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reported by ACC were collected in the states of Andhra Pradesh and 
Tamil Nadu). 

The Department’s analysis did not progress to a fair comparison of 
the ACC data and the Nekkanti financial statement data under 
Commerce’s own criteria. The record evidence does not support a 
finding that the ACC data are inferior to the Nekkanti data accord- 
ing to those criteria. ACC provided count-size-specific “average 
monthly farm gate price data for raw, whole, unprocessed black tiger 
shrimp based on weekly purchase invoices of packers in the states of 
Andhra Pradesh and Tamilnadu [sic]” for the period January 
through December 2003. Id. The ACC data, unlike the Nekkanti 
data, are specific to unprocessed shrimp and are also specific as to 
count size. See id. The ACC data, unlike the Nekkanti financial 
statement data, are contemporaneous with the period of investiga- 
tion, April 1, 2003 through September 30, 2003. See id. Moreover, 
the ACC data are more representative of prices in India because 
ACC consists of numerous Indian shrimp packers in two Indian re- 
gions, Andhra Pradesh and Tamil Nadu, whereas Nekkanti is but 
one company. See id. 


c. Commerce Has Failed to Explain Adequately Why the Nekkanti 
Financial Statement Data Are Superior to the Ranged 
Devi/ Nekkanti Purchasing Data under its Own Criteria 


Commerce rejected the publicly available ranged data from Nek- 
kanti and Devi as inappropriate on the ground that the record did 
not indicate the method of ranging the data. Issues and Decision 
Memorandum at 13. Commerce explained that the regulation, 19 
C.F.R. § 351.304(c), allows a respondent to summarize its data by 
grouping the data within ten percent of the actual figure. According 
to Commerce, the exact methodology of ranging the data remains at 
the respondents’ discretion. Because Commerce did not know how 
Nekkanti and Devi ranged their data, Commerce objected that it 
could not precisely discern the original values. Commerce therefore 
concluded that relying on the ranged data would result in an inaccu- 
rate surrogate value. Jd. at 13-14; see also Def.’s Mem. at 21-22, 30, 
32. 

The Department’s reasoning for rejecting the ranged Devi/ 
Nekkanti data is flawed. The Department’s explanation points to no 
record facts from which a reasonable mind could conclude that the 
Devi/Nekkanti data are less accurate than the Nekkanti financial 
statement data for purposes of use as a surrogate value. Commerce 
recognized that “the value of the shrimp input is the most important 
factor of production” and reasoned that because the shrimp input is 
so important, any deviation in the ranged value from the actual 
value would produce a less accurate surrogate value. Issues and De- 
cision Memorandum at 14. However, the fact that Commerce did not 
know the precise original values represented by the ranged data 
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does not support a conclusion that the surrogate values derived from 
inherently flawed Nekkanti financial statement data are superior to. 
the surrogate values based on the ranged Devi/Nekkanti data. 


IV. CONCLUSION 


The surrogate value for a labor wage rate in the Final Determina- 
tion is the subject of a request by defendant for a voluntary remand, 
which the court grants in its Order. Concerning the surrogate value 
for unprocessed shrimp, defendant does not refute the shortcomings 
of the Nekkanti financial statement data, yet it insists that the De- 
partment’s discretion to choose among the data sets was so broad 
that the court must uphold the Department’s choice. This the court 
cannot do. The surrogate value for unprocessed shrimp calculated by 
Commerce in the Final Determination was based on data that were 
not confined to unprocessed shrimp. The record lacks substantial 
evidence to support a conclusion that these data were the best avail- 
able information, even when evaluated according to the Depart- 
ment’s own criteria. The surrogate value for unprocessed shrimp 
chosen by Commerce, therefore, was supported neither by substan- 
tial evidence on the record nor by adequate reasoning. 


ORDER 


For the reasons stated in this Opinion and Order, plaintiffs’ mo- 
tion for judgment on the agency record is granted, and it is hereby 

ORDERED that the Department’s determinations as set forth in 
the Final Determination and the Amended Final Determination and 
Order are hereby remanded to Commerce for further proceedings 
consistent with the requirements of this Opinion and Order; it is fur- 
ther 

ORDERED that defendant’s request for a voluntary remand on 
the issue of the surrogate value for a labor wage rate is hereby 
GRANTED, subject to the requirements of this Opinion and Order; it 
is further 

ORDERED that the Department’s determination of the surrogate 
value for raw, head-on, shell-on shrimp, because it is unsupported by 
substantial evidence and inadequately explained, hereby is re- 
manded for further administrative proceedings consistent with this 
Opinion and Order; it is further 

ORDERED that Commerce may reopen the administrative record 
if it deems it necessary to do so to allow the submission of additional 
information required for the calculation, pursuant to 19 U.S.C. 
§ 1677b(c), of a surrogate value for the labor wage rate and for the 
calculation of a surrogate value for raw, head-on, shell-on shrimp; it 
is further 

ORDERED that Commerce shall file a remand determination in 
which Commerce, in accordance with the requirements of this Opin- 
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ion and Order, shall redetermine the surrogate value for a labor 
wage rate and the surrogate value for raw, head-on, shell-on shrimp 
and, as required by law, shall support its findings of fact concerning 
the redetermined surrogate value for a labor wage rate and the rede- 
termined surrogate value for raw, head-on, shell-on shrimp by citing 
to specific evidence on the record, and in which Commerce shall ex- 
plain its reasons for the choices it makes from among the various al- 
ternatives it considers; and it is further 

ORDERED that Commerce shall have ninety (90) days from the 
date of this Order to complete and file its remand determination; 
plaintiffs shall have thirty (30) days from that filing to file com- 
ments; and Commerce shall have twenty (20) days after plaintiffs’ 
comments are filed to file any reply. 
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